Illinois Department of Natural Resources
CONSERVATION PLAN
(Application for an Incidental Take Authorization)
Per 520 ILCS 10/5.5 and 17 I1l. Adm. Code 1080

150-day minimum required for public review, biological and legal analysis, and permitting

PROJECT APPLICANT: Gateway Regional Water Company
PROJECT NAME: Kinmundy/Farina Farm Water Main Extensions

COUNTY:

Marion and Fayette

AMOUNT OF IMPACT AREA: Of the 19.4 acres to be impacted, only 1.78 acres are
suitable habitat.

1.
A)

Area to be Affected:

Gateway Regional Water Company (GRWC) is planning capital improvements to
service the City of Kinmundy and Village of Farina with a safe and reliable
source of potable water. The improvements include a master meter station and
booster pump station that will be located on a one-acre site south of Kinmundy.
There will also be three (3) segments (See Attachment 2) of water main installed
ranging from 8-inch to 10-inch PVC. Segment 1: Is located in Marion County in
Alma and Salem Township. It starts at Williams Road running south along Currie
Road stopping before Tonti Road in Section 25/26. Segment 2: Is located in
Marion County in Kinmundy Township. Starting at Kinlou Road running south
along Highway 27 turning west on Armstrong Road stopping at the far edge of
Section 25. Segment 3: Is located in Fayette and Marion Counties in Meagham
and Laclede Townships. Starting at High 185 running south cross country to
County Road 2400 turning into Sullivan Road ending on the other side of
Chestnut Street crossing the rail road tracks. The water main will be trenched in,
roads and creeks will be directionally bored, railroads and State Highways will be
bored and jacked. Construction will take place in private easements and road right
of way.

The area affected by this project covers approximately 8 miles along Currier
Road, Armstrong Road, Sullivan Road and some cross-country areas. Species
affected by the Incidental Take Authorization are the Eryngium Stem-Borer
Moth, Loggerhead Shrike, Greater Prairie Chicken, Ornate Box Turtle and the
Upland Sandpiper. This project is funded by Rural Development. 100% of the
easements have been signed and recorded. See Attachment 1 for a list of property
owners. Road permits have been obtained from both the County roadway
departments, Townships and the State. Roads that will be directionally bored are:
Basom Road, Brubaker Road, Currie Road, Broom Road, Williams Road,
Armstrong Road, Wilson Road and Kinlou Road. Union Pacific Railroad will be
bored and jacked. For the entire project area and individual sections of the project
see maps in Attachment 2
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Biological data:
Upon IDNR’s review of the ECO CAT it was determined that the project is likely

to have an adverse impact on the Eryngium Stem Borer-Moth (Papaipema
eryngii), Greater Prairie Chicken (Tympanuchus cupido), Upland Sandpiper
(Bartramia longicauda), Ornate Box Turtle (Terrapene ornata) and the
Loggerhead Shrike (Lanius ludovicianus).

The Greater Prairie Chicken’s habitat consists of native tall-grass prairie. Prime
original habitat apparently was where prairie was intermixed with oak woodland.
Currently found in areas of tall-grass prairie (especially native prairie, now a rare
type), including places where such habitat is interspersed with agricultural fields.
Greater prairie chickens do not migrate. They are territorial. The
breeding/nesting season begins April 1% and runs through August 1%

Threats include loss of prairies and human disturbance during breeding season.
Sources: http://www.audubon.org/field-guide/bird/greater-prairie-chicken
https://en.wikipedia.org/wiki/Greater prairie_chicken

The Upland Sandpiper’s habitat consists of grassy prairies, open meadows, fields.
Favored nesting habitat is native grassland, with mixture of tall grass and broad-
leafed weeds. In the northeast, where natural grassland is now scarce, may be
found most often on airports. During migration they stop on open pastures, lawns
and almost never on mudflats or other typical shorebird habitats. The
breeding/nesting season begins April 1¥ and runs through August 1*.

Threats include loss of prairies and human disturbance during breeding season.
Sources: http://www.audubon.org/field-guide/bird/upland-sandpiper
https://en.wikipedia.org/wiki/Upland _sandpiper

The Ornate Box Turtle’s habitat is chiefly a prairie and treeless environments with
scattered brush vegetation. The turtle spends much of its time in underground
burrows or shallow excavations called “forms”, where they shelter from the heat
of the day; they are most active in early mornings and late afternoons from late
April to September. Threats include habitat destruction from agriculture,
construction and development.
Sources: http://www.boxturtles.com/ornate-box-turtle/
https://en.wikipedia.org/wiki/Ornate_box_turtle

The Loggerhead Shrike’s habitat is semi-open country with lookout posts; wires,
trees, scrub. They breed in any kind of semi-open terrain, from large clearings in
wooded regions to open grassland or desert with a few scattered trees or large
shrubs. In winter, in totally treeless country fences or wires provide hunting
perches. It establishes “larders” by impaling prey (large insects and small
mammals) on thorns or twigs for later consumption. Their nesting season is May
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through August. Threats include destruction of habitat for the bird to nest and

thorny brush removal that eliminates places for the birds to establish their larders.

Sources: http://www.audubon.org/field-guide/bird/loggerhead-shrike
http://www.audubon.org/field-guide/bird/loggerhead-shrike

The Eryngium Stem-Borer Moth’s habitat requires the Rattlesnake master plant
for reproductive purposes which is found widely in prairies. Year round the moth
could be present in the plant as eggs, larvae, pupa or adult stages. Threats include
the destruction of habitat from mowing, agriculture, construction and
development.

Sources: IDNR EcoCAT Review 1705219 dated 03/29/2017 (Attachment 8)

At this time no biological surveys have been conducted in this area.
Sources for the information above were obtained from the corresponding web
addresses.

Description of project activities:

The water main will be installed by a trenching machine in accordance with
Illinois Department of Agriculture Water and Sewer Line Construction Standards
and Policies. All water main is to be installed below grade with a minimum of
42” of cover. Construction requires dirt and vegetation to be disturbed
temporarily and some brush clearing. Dirt will be immediately backfilled the
same day. There will be construction equipment and construction noise.

U.S. Fish and Wildlife Service was consulted on October 21, 2016 regarding the
proposed project. Please see the review in Attachment 5. The United State Army
Corps of Engineers was consulted on October 6, 2016 regarding the proposed
project. See their comments in Attachment 6.

Construction is estimated to begin late Winter 2020 and be completed by Summer
2021.

Adverse effects on listed species;

The maximum trench width is 24-inches and the maximum construction area is 20
feet. It is uncertain how many individuals will be taken.

Construction noise will result in the harassment and disbursement of the
Loggerhead Shrike, Upland Sandpiper and the Greater Prairie Chicken. Trenching
and construction vehicular activity will result in destroying nests and habitat of
the ornate box turtle or possibly crushing them. Any open trenches that need to
be left open overnight will be required to be covered and checked the next day
before construction can begin. The Erygium Stem-Borer Moth’s habitat, the
Rattlesnake Master Plant will be destroyed during any trenching and digging. This
will result in the destruction of the larvae.
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Based on the species, habitat and length of project area we estimate that at least 1
of each species will be harassed/taken. For the most, see section 2.A for the
numbers we estimate harassing/taking.

Measures to Minimize Impact and Mitigation

In order to minimize the chances of incidental taking of the Greater Prairie
Chicken, Upland Sandpiper, Ornate Box Turtle, Loggerhead Shrike, Eryngium
Stem-Borer Moth the proposed water main installation construction will avoid
breeding seasons which occur April thru September. Also, the construction area
will be kept at a maximum of 20 feet wide to avoid disturbing prairie habitat. The
total area to be disturbed is approximately 19.4 acres. Of the 19.4 acres only 1.78
acres are considered suitable habitat.

Following these mitigation measures we anticipate the taking of:

B)

0

3- Greater Prairie Chicken (Tympanuchus cupido)
5- Upland Sandpiper (Bartramia longicauda)
8 - Ornate Box Turtle (Terrapene ornata)

3 - Loggerhead Shrike (Lanius ludovicianus)
50 - Eryngium Stem-Borer Moth (Papaipema eryngii)

Plans for management of the area:

Once water main is installed the area disturbed will be returned back to its
original state which will include planting grasses, therefore, not affecting or
change the previous habitat.

All measures to be implemented to avoid, minimize, and mitigate:

In order to minimize the chances of incidental taking of the Greater Prairie
Chicken, Upland Sandpiper, Ornate Box Turtle, Loggerhead Shrike, Eryngium
Stem-Borer Moth the proposed water main installation construction will avoid
breeding seasons which occur April thru September. Also, the construction area
will be kept at a maximum of 20 feet wide to avoid disturbing prairie habitat.
Water main installation will be returned to its original state by reseeding grasses.
The grass mixture be Class 2 Roadside Mixture 7/ from the IDOT Standard
Specifications for Road and Bridge Construction, Adopted April 1, 2016. See
Attachment 7. All persons on the construction job will be informed of the
possibility of the threatened species being present in the project area and will be
provided with information, pictures of each species, and contact information for
IDNR. See Attachment 3. If a Greater Prairie Chicken or Upland Sandpiper is
seen within 20 feet of the construction site, the contractor will halt construction
until the chicken(s) and sandpiper(s) have left the area to avoid harassment. Ifthe
Ornate Box Turtles are found in the construction path the contractor will halt
construction. One of the authorized persons designated by this ITA must be
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contacted and they must document the location of the turtle and the current state
of the turtle. If the turtle is in good health and unharmed from construction
activity the turtle can be placed in an open box and placed in the shade away from
the loud equipment and the project can continue. The area where the turtle was
found must be constructed within 24 hours of picking the turtle up. Then the turtle
must be returned to where it was found. See Attachment 4. Should any turtles
have harm come to them due construction, this must be documented and the
turtle(s) must be transported to the state licensed Herrick Wildlife Center, 1032
East 3300 Avenue, Herrick, IL 62431, 618-428-5266. It will be difficult for
anyone to see the Eryngium Stem-borer moth, however, a picture of the
Rattlesnake master plant will be provided for identification. If plants greater than
50-100 are located in the construction path the contractor will attempt to avoid
disturbing them. Designated personnel must keep precise records of any findings
of any species and contact IDNR within 24 hours of these findings.

Mitigation to the maximum extent for this project will consist of compensatory
mitigation from GRWC in the amount of $4,450.00 to support the need for woody
species removal at Twelve-Mile Prairie and $4,450.00 to the Illinois Wildlife
Preservation Fund earmarked for conservation of all the listed species in this
permit.

Monitoring:

There will be a resident project representative present on the job site to ensure that
the contractors are abiding by all rules and regulations when installing water main
in the areas that the Greater Prairie Chicken, Upland Sandpiper, Ornate Box
Turtle, Loggerhead Shrike, Eryngium Stem-Borer Moth may be present.

A post-construction monitoring of the conservation plan will take place by an
experienced species biologist, 1 year after construction has been completed.
Emily Fortschneider will conduct a species survey and report to IDNR.

Adaptive management practices:
If an unforeseen circumstance occurs that affects the effectiveness of the measure

instituted to minimize or mitigate the effects of the proposed action on the Greater
Prairie Chicken, Upland Sandpiper, Ornate Box Turtle, Loggerhead Shrike,
Eryngium Stem-Borer Moth the job will shut down until the owner can consult
with IDNR to further discuss the situation and their options.

Verification that adequate funding exists:

This project is being funded by the Rural Development Water Loan & Grant
program. The program provides funding for clean and reliable drinking water in
eligible rural areas. The funding is applicable to this project due to its
geographical nature and providing safe reliable water to residents that rely on old
wells, cisterns and ponds. Also, in this case this project will also allow the City of
Kinmundy to decommission their failing water treatment plant and the Village of
Farina to have an emergency connection. The program offers up to a 40-year
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payback period. Rural towns and residents do not have a lot of income so this
longer pay back period helps keep water bills within reason and Gateway can still
pay off their loan and maintain their system. There are adequate funds to carry out
all aspects of the conservation plan.

Alternate #1:

Chose a different route that avoids any habitat of the Greater Prairie Chicken, Upland
Sandpiper, Ornate Box Turtle, Loggerhead Shrike, Eryngium Stem-Borer Moth. This
alternative was not chosen because all other possible routes were costly and resulted that
the Greater Prairie Chicken, Upland Sandpiper, Ornate Box Turtle, Loggerhead Shrike,
Eryngium Stem-Borer Moth was in the vicinity of the project.

Alternate #2:

Do not install water main. This option was not chosen because this project is increasing
service to the Village of Farina due to local economic development expansion and
provide initial service to the City of Kinmundy. Gateway, as supplier of water to the
Village of Farina, must be able to deliver that water to the Village so that the Village can
meet the developments demands.

The need for connecting to a regional water supply entity such as Gateway is evidenced
by the City Council of Kinmundy choosing to abandon a longstanding policy of operating
its own water treatment plant. USDA-Rural Development has had a long history of
communication with the Kinmundy political leadership regarding the problems of
operating a small water treatment facility, the cash flow and indebtedness of the City, and
the options available to Kinmundy ... including the option of connecting to Gateway
Regional Water Company.

Alternate #3:

Install water main along proposed roadways within right-of-way and easements. This
Alternate was chosen because it is cost efficient and will disturb the least amount of
ground where the Greater Prairie Chicken, Upland Sandpiper, Ornate Box Turtle,
Loggerhead Shrike, Eryngium Stem-Borer Moth could be.

The proposed project will not reduce the likelihood of the survival of the Greater Prairie
Chicken, Upland Sandpiper, Ornate Box Turtle, Loggerhead Shrike, Eryngium Stem-
Borer Moth within the State of Illinois. An area of approximately 8 miles will be
temporarily disturbed to install water main and then returned to its original state. All
throughout Marion and Fayette County and not far from the project sites are numerous
IDNR and Nature Preservation sites that will not be disturbed during construction that
provide habitat for the Greater Prairie Chicken, Upland Sandpiper, Ornate Box Turtle,
Loggerhead Shrike, Eryngium Stem-Borer Moth.
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Implementing Agreement:
A)

Emily Y. Fortschneider / Y\/\/\,a\ﬁ((jé m (&/\ Y\AA,&}/

Engineering Technician/Blelegist/LEXD) Green Associate

Keith Ritter /<07 Q;Zf}u

Gateway Board Chaitman

Craigl Olsen ﬂ/ﬁ 4 %&w/

Project Engineer

Lindsey BowlineSZ2e A R
Project Engineer B

Wally Cox . :
Project Engineer /



B) Emily Y. Fortschneider is the preparer of the conservation plan for the Gateway
Regional Water Company. Keith Ritter is the Gateway Regional Water Company Board
Chairman. Ms. Fortschneider will be responsible for any changes that need to be made to
the conservation plan and also to make sure that the plan is followed through. Mr. Ritter
will be responsible to make sure the plan is followed through and to publish all necessary
publications required by the Incidental Taking process. Construction is to start in the late
winter of 2020. Craig Olsen, Lindsey Bowlin and Wally Cox will be responsible for
monitoring the construction site for signs of the Greater Prairie Chicken, Upland
Sandpiper, Ornate Box Turtle, Loggerhead Shrike, Eryngium Stem-Borer Moth and
contacting IDNR. Ms. Fortschneider will monitor and conduct a species surveys
throughout the project. See Attachment 9 for the schedule. There will also be another
report submitted to IDNR 90 days after construction has been completed.

C) Ms. Fortschneider, Mr. Ritter, Mr. Olsen, Ms. Bowlin and Mr. Cox have authority to
execute the conservation plan and legal authority to carry out their respective obligations
and responsibilities under the conservation plan.

D) Gateway Regional Water Company is in compliance with all other federal, State and
local regulations pertinent to the proposed action and is able to execute the conservation
plan.

E) There are no other necessary federal authorizations needed for taking to complete this
project.

PLEASE SUBMIT TO: Incidental Take Authorization Coordinator, Illinois Department of
Natural Resources, Division of Natural Heritage, One Natural Resources Way, Springfield, IL,
62702 OR DNR.ITAcoordinator@illinois.gov
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Proposed Water System Improvements to Serve Kinmundy &
Farina Gateway Regional Water Company

Segment #1 Parcels

Wyett H & W H Colclasure
William G & Lila Williams

Mary Joh & Charles Hughes
Johnathan David Walters

Linda Miselbrock Trust

Schnitker ET AL Earl & Shirley
Jane Ellen Hunter

Ray & Russel Ir Vandeveer

Jason & Biran Michael Farms, Inc.
Bob L & Heather Hassebrock
Brian and Jason Michael

Nature S Acres Inc.

Baker Living Trust Doris R Trustee

Nature Acres Ine.

Robert D & Landak Alderson
Patricia & Bradley Hunter
Currie Melvin Trustee

John R Siegler

Dennis Billy Glenn
Patricia Currie

Richard & Linda E Parnell
Gary D & Sara Gergeni

Peggy I & David E Collier



Melvin Currie Truske
Penelope Scott

Sara Squibb Gergeni

Segment #2 Parcels

David E Richardson Trust
Bryce A & Shirley Geiler
Mary Sebastion Sololner
Shirley K. Geiler

Leonard & Sue Ellen Rose
Betsy Ann Oleary

Patrick K Oleary

Natures Acres Inc.

Brenda & Richard Williamson
Coletta Etal Gardner

Rodney & Robert Etal Armstrong
Steve Armstrong

Darria & Ann N Hout

Kevin R Rose

Segment #3 Parcels

Carolyn Sigrist

Juanita Sigrist

Glenn Robert Sigrist

Lynn Terry Moeller

Triangle Farming Group, Inc.

Seger Egg Corp,
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Segment #3

Located in Fayette and
Marion County in
Meagham and Laclede

| Townships.

Starting at Hwy 185
!frunning south cross

. |country to Co. Road 2400
' |turning into Sullivan road
ending on the other side of |
“|Chestnut Street crossing
.-Ithe rail road tracks.
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The Greater Prairie Chicken
(Tympanuchus cupido)

Where you could see one:
Segment #3:
Located in Fayette and Marion County in Meagham and Laclede Townships.
Starting at Hwy 185 running south cross country to Co. Road 2400 turning into Sullivan road
ending on the other side of Chestnut Street crossing the rail road tracks.
Segment #2:
Booster Pump Station Site Only. Located on Armstrong Road Kinmundy Township Section 25.
Segment #1:
Located in Marion County in Alma and Salem Townships.
Starting at Williams Road running south along Currie Road stopping before Tonti Road in
Section 25/26.
What should you do if you see/injure one:
Let project representative know right away so that they can stop construction and assess the
situation. Project Representative will then contact Emily Fortschneider 618-498-6418 who will
then contact IDNR and then advise what steps to take next.



Upland Sandp'er
(Bartramia longicauda)

‘Where you could see one:
Segment #3:
Located in Fayette and Marion County in Meagham and Laclede Townships.
Starting at Hwy 185 running south cross country to Co. Road 2400 turning into Sullivan road
ending on the other side of Chestnut Street crossing the rail road tracks.
Segment #2:
Located in Marion County in Kinmundy Township.
Starting at Kinlou Road running south along Hwy 27 turning west on Armstrong Road stopping
at the far edge of Section 25.
What should you do if you see/injure one:
Let project representative know right away so that they can stop construction and assess the
situation. Project Representative will then contact Emily Fortschneider 618-498-6418 who will
then contact IDNR and then advise what steps to take next.




Eryngium Stem Borer Moth
(Papaipema eryngii)

%,
T

Ratlesnake Master Plant
(Eryngium Yuccifolium)

Where you could see one:
Segment #3:
Located in Fayette and Marion County in Meagham and Laclede Townships.
Starting at Hwy 185 running south cross country to Co. Road 2400 turning into Sullivan road
ending on the other side of Chestnut Street crossing the rail road tracks.

Segment #2:

Booster Pump Station Site Only. Located on Armstrong Road Kinmundy Township Section 25.

What should you do if you see/injure one:
Let project representative know right away so that they can stop construction and assess the
situation. Project Representative will then contact Emily Fortschneider 618-498-6418 who will
then contact IDNR and then advise what steps to take next.
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Ornate Box Turtle
(Terrapene ornata)

Where you could see one:
Segment #2:
Located in Marion County in Kinmundy Township.
Starting at Kinlou Road running south along Hwy 27 turning west on Armstrong Road stopping
at the far edge of Section 25.
What should you do if you see/injure one:
Let project representative know right away so that they can stop construction and assess the
situation. Project Representative will then contact Emily Fortschneider 618-498-6418 who will
then contact IDNR and then advise what steps to take next.
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Loggerhead Shrke
(Lanius ludovicianus)

Where you could see one:
Segment #3:
Located in Fayette and Marion County in Meagham and Laclede Townships.
Starting at Hwy 185 running south cross country to Co. Road 2400 turning into Sullivan road
ending on the other side of Chestnut Street crossing the rail road tracks.
Segment #2:
Located in Marion County in Kinmundy Township.
Starting at Kinlou Road running south along Hwy 27 turning west on Armstrong Road stopping
at the far edge of Section 25.
What should you do if you see/injure one:
Let project representative know right away so that they can stop construction and assess the
situation. Project Representative will then contact Emily Fortschneider 618-498-6418 who will
then contact IDNR and then advise what steps to take next.
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IDNR

Prairie Ridge State Natural Area Office
618-783-2685

Emily Fortschneider
Heneghan & Associates, P.C.
1004 State Highway 16
Jerseyville, 11, 62052
618-498-6418

Craig Olsen, Lindsay Bowlin, Wally Cox, Val Schlossler
Heneghan & Associates, P.C.

838 East McCord

Centralia, IL 62801

618-535-6525

Herrick Wildlife Rescue
1032 East 3300 Ave
Herrick, IL 62431
618-428-5266
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MEMO

TO: i"ederal Energy Regulatory Commission

FROM: Emily Y. Fortschneider, Engineering Technician
DATI:: October 21, 2016

Ri:: Section 7 Iindangered Species Act Consultation

Gateway Regional Water Company
Kinmundy/Faria Farms Water Main Expansion
File No. 40007-415

Gateway Regional Water Company is proposing capital improvements to service
Kinmundy and Farnia Farms with a safe and reliable source of potable water.

The improvements include a master meter station and booster pump station on a one acre
stte south of Kinmundy. There will also be three segments of water main installed
ranging from 8-inch.to 10-inch PVC. PVC water main will be trenched in, roads and
creeks will be directionally bored, railroads and State Highways will be bored and jacked.
Construction will take place in private casements and R.O.W. Existing sites arc
agricultural fields. The project area consists of approximately 13 acres.

Gateway carelully reviewed the U.S. Fish and Wildlife technical assistance website on
October 21, 2016, for tederally listed threatened and endangered species. According to
the website Fayette County has five endangered/threatened species, They are the Indiana
Bat, Izastern Prairie Fringed Orchid, Northern long-eared bat, piping plover and
rattlesnake-master borer moth, Marion County has three endangered/threatened species.
They are Indiana Bat. Northern long-eared bat and rattlesnake-master borer moth.

The action arca for the proposed project 1s agricultural row crop and road right of way.,

IFor these reasons, we conclude the Gateway Regional Water Company’s
Kinmundy/Farnia Farms Water Main Expansion has “no effect”™ on the above species or
proposed or designated critical habitat. However, since there could be some tree felling
Gateway Regional Water Company’s Kinmundy/Farnia Farms Water Main Expansion
concludes o have “no adverse effect™ on the Indiana Bat and the Northern Long-eared
bat. If tree felling is to occur between the months of April 1 and September 30 then a tree
survey will be conducted and submitted to FWS for further review.




If' we do not receive a reply from you within thirty (30) days, we will assume that you do
not have any objections to the proposed project and that the proposed project has received

a satisfactory review,

I you need additional information, or require additional documentation, please call.

Thank you.

Sincerely.

Emily Y. Fortschneider
Engineering Technician

Concurrence Provided

U.S, Fish and Wildii i
‘ fe S
Marlon. Hlinois srvice

Z s S 7
ish and Wildlife Biologist Date
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DEPARTMENT OF THE ARMY
ST. LOUIS DISTRICT CORPS OF ENGINEERS
222 SPRUCE STREET
ST, LOUIS, MISSOURI §3103-2633

REPLY TO
ATTENTION GOF:

January 9, 2017

Regulatory Branch
File Number; MVS-2016-851

Jack Hendrick

Gateway Regional Water Company
_ 1120 Tonti Road

sandoval, illinols 62882

Dear Mr. Henkrick:

We have reviewed your project plans, submitted by Heneghan and Assoclates, P.C., for your water
system upgrades for Kimmundy and Farina. The project involves the installation of.a new master meter-
station, booster pump station, and three segments of a new water main. Each segmient will be trenched
8-inch to 10-inch PVC, The three segments have seven stream crossings total, and will be directionally +

bored, The stream crossings are summarized In the table below: o b
Segment | Stream ‘ Lat Long Local Waterway:
1 East Fork Kaskaslda River 38,815 | -88.808 | Mississippl River.
2 Unnamed Tributary to Lost Fork 38.761 | -88.808 | Wabash River
2 Unnamed Tributary to Lost Fork 38.752 | -88.818 | Wabash River
3 Unnamed Tributary to Lone Groove Branch | 38.715 | -88.883 | East Fork Kaskaskla River
3 Unnamed Tributary to Crooked Creek 38 697 | -88.883 | East Fork Kaskaskla River
3 Unnamed Tributary to Brubaker Creek 38.679 | -88.883 | East Fork Kaskaskla River
3 Unnamed Tributary to Brubaker Creek 48.665 | -88.883 | East Fork Kaskaskia River

Based upon a review of the U.S. Geological Survey 7.5-minute topographical map, Natlonal Wetland
inventory, and the submittal, we have determined that the tributaries to East Fork Kaskaskla River and
Wabash Rivers, may possess an ordinary high water mark at these locatlons and be considered
jurisdictional waters of the United States. Therefore, the placement of fill material below the ordinary
high water elevations would require a permit from this office.

The Corps of Engineers has determined that this activity will have no effect on endangered species,
and is authorized under Section 404 of the Clean Water Act by existing Department ofthe Army
nationwide permits for Utllity Line Activitles, as described In the February 21, 2012, Federal Register,
Reissuance of Nationwlde Permits; Notlce {77 FR 10272), Appendix A (B) (12). This NWP verification is
valid until March 18, 2017, which Is the explration date for this NWP. Should your project plans change,
or if your activity Is not compiete by March 18, 2017, you must contact this office in writing for another
permit determination. We will Issue a public notice when the NWPs are reissued. Furthermore, If you
commence, or are under contract to COMMENCE, this activity before March 18, 2017, you will have 12
months from that date to complete the activity under the present terms and condltions of this NWP. If
you heed more than one additional year to complete the authorized activity, or if work has not




commenced and is not under contract to commence, you will need to geta new verification under the
2017 NWPs or have the remaining work authorlzed by another type of permit. Enclosed Is a copy of the
nationwide permit and conditlens and management practices with which you must comply.

In accardance with General Condition number 30 of the Nationwide Permit, a compliance certification
{Attachment A of this package) must be completed within 30 days of project completion ar the permit
{ssuance may be revoked and considered nuli and vold.

The inois Environmental Protection Agency Division of Water Poltution Contro! {IEPA/WPC) has
conditionally issued general Section 401 Water Quality Certification for this nationwide permit, subject
to the speclal conditions and three general conditions [sea enclosure). These conditions are part of the
Corps permit. 1f you have any questions regarding the water quality certification conditlons, you may

cantact Dan Heacock, with 1EPA, at 217-782-3362.

This determination is applicable only to the permlt program administered by the Corps of Engineers. 1t
does not eliminate the need to obtaln other federal, state or local approvals before beginning work.
This pértit does not cONVey property rights, nor authorize any injury to property oF invasion of other

rights.

You are reminded that the permit s based on submitted plans, Varlations from these plans shall
constitute a violation of Federal law and may result In the revocation of the permit. If this nationwide
permit is rmodified, reissued, oF revoked during this period, the provisions described at 33 CFR 330.6(b)

will apply.

The jurisdictional determination for this projectis consldered a prellminary Jurisdictional
determination in accordance with Corps regulations at 33 CFR Part 331. A preliminary jurisdictional
determinationisan expedited determination that does not require Interagency coordination, but is also
not appealable. if you consent to the findings of this PID, please sign and date the enclosed Prefiminary
Jurisdictional Determination Form and return it to this office at the letterhead address. if you do not
agree with the PID, you may request ah Approved Jurisdictional Determination, which may be appealed,

by contacting our office for further instructlon.

If you have any questions please contact Matthew Coffins at (314) 331-8626 of
matthew.g.coliins@usace.acmy.mll. please refer to file number MVS-2016-851, The 5t. Louis District
Regulatory Branch is committed to providing guality and timely service to our customers. Inan effort to
improve customer sarvice, please take a moment to go to our Customer Service SUrvey found on our
web site at http:[[corgsmagu.usace,army.mil[cm apex/fPp=regulatory survey.

sincergly,
- W %

Keith McMullen
Supervisory Regulatory Project Manager
Regulatory Branch
Copy Eurnished: (electronical!v w/fo anclosures)
Steve Altman, IDNR-Office of Water Resources

pan Heacock, IEPA
Emily Fortschneider, Heneghan and Assotiates, P.C.




STATE OF ILLINOIS
CLEAN WATER ACT SECTION 401 WATER QUALITY CERTIFICATION
2012 GENERAL AND SPECIFIC CONDITIONS
NWP 12 — UTILITY LINE ACTIVITIES

These conditions ensure that {he activities cartied out under Nationwide Permits (N'WPs) do not violate
the Water Quality Standards of the State of Iliinois resulting in permanent damage to habitat, increased
turbidity, reduced bank and channel stability, and/or impacts to the biological and chemical integrity of

the waters. These conditions ate in addition to, not a repiacement for, those conditions included by the

federal authorities. Proposed projects authorized by the NWPs listed above that cannot be conducted
ter Act Section 401 Water

within the conditions listed below must apply for individual Clean Wa
Quality Certification.

Applications for certification should be sent to the Tilinois Environmental Protection Agency, Division
of Water Pollution Control, 1021 North Grand Avenue East, P.O. Box 19276, Springﬁeld, llinois,
62794-9276. An issued certification becomes part of the Cloan Water Act Section 404 Permit.
Therefore, it cxpites with the 404 Permit unless explicitly stated otherwise.

GENERAL CONDITIONS F OR ALL NWFs

1. An individual 401 water quality certification will be requited for any activities permitted under these
e State of Illinois as Outstanding

Nationwide Permits for discharges 1o waters designated by th
Resource Waters under 35 14i. Adm. Code 302.105(b).

2. Projects requiting authorization undet Section 404 of the Clean Water Act must implement Best
Management Practices (BMPs) to protect water quality, preserve natural hydrology aod minimize
the overall impacts fo aquatic resources during and after construction. 1f the project involves a water

with an approved Total Maximum Daily Load (TMDL) allocation for any parameter, measures
which ensute consistency with the assumption and requirements of the TMDI shall be included.

TMDL program information and water lstings are available at ﬂﬂﬂ.epa.state.il.usIWaterltmdll. If

the project involves an impaired water fisted on the Illinois Environmental Protection Agency's

Section 303(d) list for suspended solids, turbidity, ot siltation, measures designed for at least 2 25-

yeat, 24-hour rainfall event shall be incorporated. Tmpaired watets are identified at

www.epa.state.il.us[wateﬁtmdll303d-list.html.

3. Prior to proceeding with any work in accordance with any Nationwide Permit, potential impacts to
threatened ot endangered species shall be identified through use of the State's Beological
Compliance Assessment Tool (BcoCAT) at http:f/dm'ecocat.state.il.uslecogublicl. If potential

impacts to State threatened or endangered species ate identified, the Iilinois Department of Natural

Resources shall be consulted with.
SPECIFIC CONDITIONS FOR NWP 12 - Utility Line Activities

1. Case-specific watet quality certification from the Tllinols EPA will be required fot:
A, activities in the following waters:

{, Lake Calumet
i, Fox River (including the Fox Chatn of Lakes)

iii. Lake Michigan
iv. All Public and Food Processing Watet Supplies with surface intake facilities. ‘The IMlinois

EPA’s Division of Public Water Supply at 21 7/782-1020 may be contacted for information on
these water supplies.




B. activities in the following waters if material is sidecast into waters of the State or wetlands:
i, Chicago Sanitary and Ship Canal
ii. Calumet-Sag Channel
ili. Litile Calumet River
iv. Grand Calumet River
v, Calumet River
vi. South Branch of the Chicago River (including the South Fork)
vii, Nortly Branch of the Chicago Rivet (including the Hast and West Forks and the Skokie
Lagoons) )
viil. Chicago River (Main Stem)
ix. Des Plaines River
x. Saline River (in Hardin County)
xi. Richland Creel (in St. Clair and Monroe Counties)
xit. Rock River (in Winnebago County)
«iii, Illinois River upstream of mile 220.6 (filinois Route 178 bridge)
xiv. Hlinois River between mile 140.0 and 182.0
xv. Pettibone Creek (in Lake County)
xvi. DuPage River (including fhe Hast and West Branches)
»vii. Salt Creek (Des Plaines River Watershed)
xviil. Waukegan River (including the South Branch)

9. Section 401 water quality cerfification is hereby issued for all other watess, with the following
conditions:

A. The applicant for Nationwide Permit 12 shall not cause:
{_ violation of applicable provisions of the llinois Environmental Protection Act;
i, water pollution defined and prohibited by the [lfinois Bnvironmental Protection Act;
iii. violation of applicable watet quality standards of the Tlinois Pollution Control Boatd, Title
35, Subtitle C: Water Pollution Rules and Repulation; or
iv. interference with water use practices near public recreation ateas or water supply intakes,

B. The applicant for Nationwide Permit 12 shall provide adequate planning and supervision duting
the project construction period for implementing construction methods, processes and cleanup
procedures necessaty to prevent watcr poliution and cont rol eroston.

C. Material resulting from trench excavation within sutface waters of the State may be temporarily

sidecast adjacent to the trench excavation provided that;
i. Sidecast material is not placed within a creel, stream, river o other flowing water body such

that material dispetsion could ocour;
ii. Side cast material is not placed within ponds or ofher water bodiss other {han wetlands; and
iil. Sidecast material is not placed within a wetland for a period longer than twenty (20) calendar
days. Such sidecast iaterial shail either be removed from the site (refer to Condition 2.F), or
used as baclefill {refer to Condition 2.D and 2.E).

D. Backfill used within trenches passing through surface water of the State, except wetland areas,

shali be clean course aggregate, gravel or other material which will not cause siltation, pipe

damage during placement, of chemical corrosion in place. Rxcavated material may be used only
ift

i, Particle size analysis is conducted and demonstrates the material 1o be at least 80% sand ov
larger size material, using a #230 U.8. sieve; or

ii. Excavation and backfilling are done under dry conditions.




E. Backfill used within trenches passing through wetland areas shall
acement, of chemical cosrosion in place,

will not cause siltation, pipe damage during pl

Excavated material shall be used to the extent practicable, with the upper si

consist of clean matetial which

% (6) to twelve (12)

inches baclcfilled with the topsoil obtained during trench excavation,

F. Allmaterial excavated which is not belng used

"

shall be stored or disposed in self-contained areas with no discharge to waters 0
he regulations at 35 1t. Adm. Code Subtitle G.

Material shall be disposed of appropriately under t

G. All areas affected by construetion shall be

possible, The applicant for Nationwide 12 shall undertake necessaty

reduce erosion during construction. Interim measures to prevent erosiol
of sedimentation basins and temporary mulehing.

ghall be taken and may include the installation

All construction within ihe waterway shall be condusted during zero of low
ble for obtaining an NPDES Storn Water Perinit

o initialing construction ifthe construction activity

applicant for Nationwide 12 shall be responsi
requited by the federat Clean Water Act prior 1

agsaciated with the project will result in the disturbance of 1 (one) of More Actes,
ag & properly completed Notice of

An NPDES Storm Water Perinit may be obtained by submittis
Tntent (NOI) form by certified mail to the Agency's Division 0

Section.

H. The applicant for Nationwide 12 shall implement exosion co
finois Urban Manual? (IEPA/U SDA, NRCS; 201 D.

1. The use of direciional drilling to install utility pipelines below sur

hereby certified provided that:
i, All pits and other construciion necessary for the dix

of surface waters of the State;
11, All drilling fiuids shall be adequately cor

surface waters of the State. Queh fluids shall be treated as stipy
dance with Conditions 2.B,2.G, and 2.H.

iii. Prosion and sediment control is provided in accor

7, Temporaty work pads, cofferdams, ac0ess roads and other tempo

clean coarse aggregate oF non-erodible non-earthen fi
Material excavated or dredged from the surface water o1 We

the temporaty facility. Sandbags, pre-fabricated yigid materials, sheet piling,

and fabric lined basins may be used for temporary facilities.

1. The applicant for Nationwide 12 that uses temporary work pads,
other temporary fills in order to perform work in creels, sty
activities shall maintain flow in the these waters during sucl co.
dam and pumping, fluming, culverts or ofher such techniques.

e

nonearthen fill material th
surface water of wetland shall not e used to construg

applicant

for Nationwide 12 that constructs access roads shall maintain

as bacldfill as stipulated in Condition 2.D and 2.6

f the State.

mulched and seeded as soon after construction as

measutes and procedures to
1 during construction

flow conditions. The

total Jand area.

£ Water Pollution Controt, Permit

ntrol measures congistent with the

face waters of the State is

ectional drilling process are located outside

itaiined such that they cannot cause & discharge to

{ated in Condition 2.F; and

sary fills shall be constructed of
1l material that will not causc siitation.
tland shall not be used to construct

inflatable bladders

cofferdams, acCess roads ot

-eams, or rivers for construction
nstruction activity by utilizing

Permanent access voads shall be constructed of clean coarse aggregate of non-erodible
at will not cause siltation. Material excavated or dredged from the
t the access road in watets of the state. The

flow in creeks, streams

and rivers by installing cutverts, bridges or other such techniques.




ATTACHMENT A

S A e

COMPLETED WORK CERTIFICATION

Date of Issuance; January 9, 2017
File Numbet: MVS-2015-851
Name of Parmittee: Jack Hendrick — Gateway Regional Water Co.

Name of Project: Water System Upgrades for Kimmundy and Farina

Project Location: .
Section 5, 20, and 29, Township 3N, Range 3E and Sections 1and 25, Township 4 N, Range 3E

River Basin/County/State: Mississippi River / Marlon County / lliinots

Project Manager: Matthew Collins

Upon completion of this activity authorized by this permit and any mitigation required by the pe rmit,
sign this certification and retum it to the following address:

U.5. Army Corps of Englneers
Attn: Reguiatory Branch (OD-F)
12232 Spruce Street
St. Louls, Missourl $3103-2833

mitted activity Is subject to a compliance inspection by a U.S. Army Corps of

(Please note that your per
bject to permit suspension,

Fngineers representative. if you fail to comply with this permit, you are su
modification or revocation.)

{ hereby certify that the work authorized by the above referenced permit has been completed in
accordance with the terms and conditions of the said permit, and required mitigation was completed in

accordance with the permit conditions.

Signature of Permittee pate







Nationwide

1i.S Army Corps
Of Enginesrs
51, Louls Districl

No. 12, UTILITY LINE BISCHARGES
{NWPF Final Nolice, 77 FR 10271)

Acilvilles required for the consleuction, malntenance, repalr, and
removal of ulilly lines and assoclated faclitles in waters of the United
Slaies, provided the aclivily doses not resull In {ha loss of graater than
112 acre of waters of the Uniled Slates for each single and complele

project.

Ulliity fines: This NWP authorlzes the construction, imalntenance, or
rapalr of ulltlly lines, including oulfall and Inlake siructures, and the
assoclated excavation, backflll, or bedding for the ulllity Hnes, In all
-walers of-the Untled States, provided there Is no changse In pre-
construction contours. A "ulllity line” is defined as any plpe or pipeline
for he transporiation of any gaseous, llquid, llquescent, or siury
subatance, for any purpose, and any cable, line, or wire for the
Iransmisslon for any purpose of electrical energy, telephone,
and telegraph messages, and radlo and television communication. The
term "utllity line” does nof Include activilies ihat draln a watsr of the
United States, such as dralnage llle or french drains, but || does apply
{o pipes sonveying dratnage from another area.

Material resuliing from trench excavallon may be lemporarily sldecast
Inlo waters of Ihe United States for no more than three months,
provided the materal (s not placed In such a manner that It is
dispersed by currents or other forces, The disfrlet engineer may extend
the perlod of temporary sfde casting for no mose than & lotal of 180
days, where approprlate. in wellands, the top 6 io 12 Inches of the
trench should normally be backfiled with topsoll from the irench.

The trench cannot he constructed or backilied In such a manner as lo
draln walers of the Unlted Stales (e.g., backflllng with exlensive gravel
fayers, crealing a french draln elfect), Any exposed sfopes and stream
banks must be stabilized immadialely upon compietion of the uliiity line
crossing of each waterbody.

Ulliity fine substations: This NWP authorlzes fhe construction,
malntenance, or expansion of substation faclities assoclated with a
power line or utiilly fine in nen-lidal waters of the Uniled Siates,
provided the aclivity, In combinatien wilh all other activitles Included In
one single and complele project, does nal resull I the foss of

graater than %- acre of walers of the United States, This NWP does
not authorize discharges Into non-tidal wetlands adfacent to tldat
watsrs of tha Unlted States to construct, malitaln, or expand
substation facliilles,

Foundations for overhead ulility fine lowers, poles, and anchors: This
NWP aulhorizes the construction or malntenance of foundations for
overhaad Wity IIne fowers, poles, and anchors in all waters of the
United States, provided the foundalicns are the minlmum slze
necessary and separate foofings for each tower leg (ralher than

a larger slngle pad) are used where feasible,

Access roads: This NWP authorizes the construclion of access roads
for the construction and malnienance of ulllily lines, cluding overhead
power fines and wifity iine subslations, In non-fidal

walers of lhe Uniled States, provided the activily, In comblnaflon with
all other activittes included In one single and complele projest doss not
cause the loss of grealer than 1/2-acre of non-lidal wafers of the United
Siates, This NWP does not authorize discharges Into non-tidal

Permit Summary

wellands adjacent to lidal walers for access roads. Access roads must
be the minkmum widlh necessary (see Nole 2, betow). Accoss roads
musl be consiructed so {hat the length of Ihe road minimizes any
advarse effecls on waters of the Unlted Slates and must be as near as
possible to pre-consirucilon contaurs and elevations (e.g., al grade
corduroy roads or gaclexlile/gravel roads). Access roads constructed
ethove pre-consiruction contolrs and efevations In walers of lhe United
Stalas must ba properly bridged or culverfed lo maintaln surface flows.

-This NWP may authorize ulllity lines-In-or-affecting navigable walers of -

{he Unlied Stales aven If ihers [s no assoclated discharge of dredged
or fill malerial (See 33 GFR part 322), Overhead ulHity Ines
constructed over secllon 10 waters and utllity [nes that are routed In or
undar section 10 waters withow! a discharge of dredged or filf material
require a seclton 10 permit.

This NWP also authorizes temporary struciures, fills, and work
nacessary lo conduct the ulllily Ene aclivity. Appropriale measures
must bs taken lo malntain normal downsiream flows and minimize
flooding fo the meximirm extent praciicable, when temporary ’
structures, worlg, and discharges, including cofferdams, are necessary
for construction activilles, access Mis, or dewalerlng of construction
slles. Temperary Rlls musl consist of materials, and be placed Ina
manner, thal will not be eroded by expected high flows, Temporary flils
must be removed In thelr entirely and the affecled areas refurned lo
pre-consiruciion elevations. The areas affected by temporary flils
must be revegetated, as appropriale,

Nofificalion: The permiltes must submil a pre-construction nolificaticn
to the districi englnear prior lo commencing the activily if any of the
following criteria are met: (1) The aclivity Involves machantzed land
clearing in a forested welland for the ulility line right-okway, (2) a
section 10 permil is requlred; (3) the ulility ine In waters of the Unlted
States, excluding overhgzad lines, exceeds 500 feet; (4) the wllllty line Is
placed wilhin a jurisdictional area {f.2., waler of the Unlted States), and
)t runs parallel to or atong a stream bed that s within that jurisdictional
ares; (6) discharges thal result In the loss of grealer than 1/10-acre of
walers of the Unlted Stales; (6) permanent access roads are
constructed above grade In waters of the United Slates for a distance
of more than 500 fest; or (7) permanent access roads are constructed
in walers of lhe United States with impervious matertals, (See general
condilion 3°.) (Sections 10 and 404)

Note 1: Where the proposed ulilliy line Is conslructed or installed In
navigable waters of the United Slales (\.e., saclion 10 walers within the
coaslat Unlted States, the Greal Lakes, and Uniled Stales teritories,
copias of the pre-construclion notification ard NWP verificalion will be
senl by the Corps 1o the Nallenal Oceanle and Atmospharle
Adrainlstration (NOAA), Natlonal Ocean Service (MOS), for chatting
the ulillty line to protect navigation.

Nole 2; Access roads used for both construction and malnlenance may
be authorlzed, provided they meel the lerms and conditions of this
NWP, Access roads used solely for construction of the utllity Hne must
be removed upon completlon of the work, In accordance with the
requirements far lemporary fills. '




Note 3: Plpes or plpellnes used {o {ransport gaseous, liquld, liquescent,
or sturiy subsiances over navigable waters of the

United Stafes are considered lo be bridges, not ulliiy lines, and may
raquire a permit from the U.S. Coast Guard purstiand to Seclion 9 of
the Rivers.and Harbors Act of 1899, However, any discharges of
dredged or fill malerial inlo waters of the Unlled Siates assoclafed wiih
such pipelines will require a seclion 404 permil (see NWF 15},

Mote 4: For avarhead ulliiiy lines authorized by this NWP, a copy of the
PGN and NWP varification will be provided fo the Dapariment of
Defense SHing Clearinghouse, which will evaluate potential effects on
military aclivitfes,

NATIONWIDE PERMIT CONDITIONS

Note: To qualify for NWP awhorizallon, the prospective permitiee must
comply with the following general conditions, as applicable, In addition
lo any regional or case-speciiic conditions Imposed by the division
englineer or district englneer, Prospective permittees should contact
the appropilate Gorps disliict offlce to delermine if regional condltions
have baen Imposed on an'NWP. Prospective permitiees should also
contact the appropriate Corps disiric! office lo delermine the stalus of

Ciean Waler Act Section 401 waler quality cerfilfcallon and! er Coastal . .

Zone Management Act conslslency for an NWP. Every person who
may wish {o oblaln permit authorizalion under one or more NWPs, or
who Is currently refying on an existing or prior permii aulhorizalion
undear one or more NWPs, has been and s oh noffca thal all of the
provistons of 33 CIFR 330.1 lhrough 330.6 apply to every NWP
aulhorizatlon, Note especially 33 CFR 330.6 relating {o the
modification, suspenslon, or revacatlon of any NWP authorlzation.

1. Navigation. {a} No aclivily may ¢ause more than a minimal adverse
effect on navigatton.

(b} Any safely ights and signats prescribed by the U.S. Coast
Guard, {hrough regulallens of olherwlse, must be Installed and
maintained at the permities’s expense an authorlzed facilltles In
navigable waters of the Unlled States.

{c) The permitlee understands and agrees that, If fulure operatlons.
by Ihe United Stales requive the removal, relocation, or other alleralton,
of the structure or work herein authorlzed, of If, in the oplnlon of the
Secretary of lhe Army or his aulhorized representativa, sald slruclure
or work shall cause unreasonable obstructlen fo fhe free navigation of
the navigable walers, the permiilee will be required, upon due notlce
from the Corps of Engineers, lo remove, relocale, or alter the siruclural
wark or obstrucllons caused thereby, without expense to lhe UnHed
Slates, No claim shall ba made agalnst tha UnHed States on account
of any'sich removal or alterallon, ’

2. Aquatlc Life Movements. No aclivily may subslantially disrupt the
necessary life cycle movements of lhose specles of aquatic fife
indtigenous lo the walerbody, including those spectas that normally
migrale through the ares, unless the aclivily's primary purpose ls o
Impound water. All permanenl and temporary erossings of
waterbodles shall be sulfably culverled, bridged, or ofherwise designed
and conslrucied to malntain low flows to sustain the movement of
those aquatlc specles,

3. Spawnlng Areas, Activilies In spawning areas during spawning
seasons must ba avolded lo the maximum extent praclicable.
Aclivities that result In the physlcal destruclion (e.g., through
excavatlen, flll, or downslrearn smothering by substantial lurbidity) of
an imporian! spawning area are nol authorized.

4. Migratory Blrd Breeding Areas. Aclivilles In walers of the Unlled
Stales thal serve as breeding areas for migratory birds must be
avolded lo the maximum exlenl practicable.

5, Shellflsh Bads, No aclivity may oceur in areas of concentrated
sheltfish popuiations, unfess the aclivity Is directly related to a shelifish
harvesting activily authorized by NWPs 4 and 48, or Is a shellfish
seeding or hahitat reslorationy aclivity autherized by NWP 27,

6. Suitabie Maletlal. No activily may use unsultable malerlal (e.g.,
trash, debris, car bodles, asphali, elc.). Materlal used for censtruction
ot discharged must be free from foxic poliufants In loxle amounts (see
Seclion 307 of the Clean Waler Act).

7. Water Supply Intakes. No activity may oceur in the proximlly of a
public water supply Inlake, except where the aclivily s for the repalr or
Improvement of public waler supply Intake struglures or adjacent banl

stablllzation.

B. Adverse Effects From impoundments, If (e activily creates an
Impoundment of waler, adverse effects to the aquatic system dua to
aceeleraling the passage of water, andfor restricting its flow must be
minimized {o the maximem extent praclicable.

9. Management of Water Flows, To the maximum exlent practicable,
the pre-consliuction course, condilien, capacity, and locallon of open
walers mus! be maintalned for each activily, Including stream

- channellzation and-storm water-managemen! aclivilles,.except as

provided below, The aclivily must be constructed to withstand
expected high flows. The aciivily mus! not reslict or Impede the
passage of normal or high flows, tnlese the primary purpose of Lhe
aciivily s lo Impound water or manage high flows. The aclivity may
alter the pre-consiruction course, condition, capaclly, and lecallon of
open walers [f It benefits the agualic environmenl (e.9., siream
restoration or relocalion acllvilies).

10. Fills Within 100-Year Floodplalns, The actlvily must comsply with
applicable FEMA-approved stale or [ocat {loodplaln management
requirements,

11. Equipment. Heavy equipment working In weltands or mudfals
must be placed on mals, or other measures must be teken fo minimize

soll disturbance.

12. Soll Erosion and Sadiment Gontrols. Appropriaie soll eroslon
and sediment conlrols must be used and malntalned I effective
operaling conditlon during conslruction, and alf exposed solt and other
fills, &s wall as any work befow the ordinary high water maik or high
tids fine, must be permanently stabllized at the eaiilest practicable
date. Permittees are encouraged to perfarm work within walers of the
Unlled States during periods of low-flow or no-flow.

43, Removal of Temporary Filis, Temnporary fills must be removed in
thelr enlirely and the affected areas relurned o pre-construction
elevalions. The affecled areas must be revegetated, as appropriale.

14, Proper Malnienance. Any aulhorized structure or fill shall be
properly malntalned, including malnlenance to ensure public safely,
and compHance wilh applicable NWP general condllions, as well as
any aclivity-specific condilions added by the districl engineer to an
NWP authorfzalion.

18, Single and Complete Project. The aclivity must be a single and
complete project. The same NWF cannof be used more than once for
fhe same single and complele project.

16. Wild and Scenlc Rivers, No activity may occur In a component of
the National Wild and Scenle River Systein, or in a rlver officially
designaled by Gongress as a “sfudy river” for possible Incluslon in the
sysler while the river Is In an offlclal study status, unless the
appropriale Federal agency with direct management responsibltity for




such river, has determined In wiiling ihal the proposed actlvily will not
adversely affect the Wild and Scenle River desfgnation or study stalus,
Information oh Wild and Scenic Rivers may be oblalned front lhe
appropiiate Federal land managemend agency fesponsible for the
designaled Wild and Scenle River or sludy river {e.g., Nalional Park
Service, U.S. Forest Service, Bureau of Land Management, U.8, Fish
and Wildilfe Service).

17, Trlbal Rights. No activily or lts operation may Impalr reserved
telbal rights, Including, but not limited to, reserved water righls and
treaty fishing and hunting rights.

18, Endangerad Spocles. (a) No aciivily Is authorlzed under any NWP
which Is likely to direclly or indireclly Jeopardize lhe continued
axlslence of a threalenad or endangered specles or a specles
proposed for such designalion, as ldenlified under the Federal
Endangered Specles Acl {ESA), or which will direclly or indireclly
deslroy or adversely modlfy the orlfical habltat of such specles. Ne
achvily Is authorlzed under any NWP which "may affect” a listed
species of criflcal habltal, unless Secllon 7 consulfation addressing the
effects of ihe proposed aclivily has been compleled.

(b Federal agencles should follow thelr own procedures for
complylng with the requirements of the ESA. Federal permillees must
provide Iha district engineer with the appropriate documentalion to
demonsirale comptiance with those requirements. The disirict
englnesr-will review the documentation and dedermine whether -

It Is sufficlent to address ESA compliance for lhe NWP aclivily, or
whelher addiional ESA consullalion Is necessary.

() Non-federal permlilees musl subrmlt a pre-conslruction
nofification lo the district engineer If any listed specles or deslgnated
eriflcal habitat might bs affecled or Is In the vicinlly of the projeot, or If
the project Is focated In designated orllical habltat, and shall not bagin
work on the activily uniil notified by the dislrdot engineer that the
requiremenls of the ESA have been sallsfied and thal the aclivily Is
authorized, For activitles thal might affect Federally-listed endangered
or threatened specles or designated critical habltat, the pre-
consfruclion nodlfication must Include the name(s) of the endangered or
threalened spacles that might be affecled by the proposed work or that
ulize the deslgnated crifleal habltat that might be affecled by the
proposed work, The district enginear will delermine whether the
proposed aciivily "may affact” or will have “no effect” lo Hsled specles
and designated critical habftat and will nollly the non-Federal applicant
of the Cotps’ delermination withln 45 days of recelpl of & complete pre-
consiruction notilication. In cases where the non-Federal appllcant has
Identified dsted specles or crillcal habltal that might be affecled oris in
{he vichnily of the project, and has go nollfied the Corps, the applicant
shall not begin work undll the Corps has provided nolificalion the
proposed aclivilles will have “no effect” on listed specles or crlical
habitat, or unili Section 7 consulialion has been completed. if the non-
Federal applleant has not heard back from the Coips within 45 days,
Ihe applicant must stilt walt for nofification from the Corps,

(d) As a resull of forma! or Informal consuitation with the FWS or
NMFS the distriot englnesr may add species-speelfic regional
endangered speclas condilions to the NWPs.

{e) Authorization of an aclivity by a NWP does not authorize the
“lake" of a threatened or endangered specles as defined under the
ESA. In the absence of separate atthorizatloh (e.g., an ESA Seclion
10 Permlt, a Blologlcal Opinfor with “incldenlal take” provisions, elc.)
from the U.8. FWS or the NMFS, The Endangered Specles Act
prohiblts any person subject {o the Jursdiclion of the Unled States to
fake a listed specles, where “take” means to harass, harm, pursue,
hunt, shoot, wound, kill, trap, caplure, or coliect, or to altempl to
engage In any such conduct, The word “harm” In the definition of
“iake” means an act which actually Kllls or Injures wiidlife. Such an acl
may Include significant habltat modificalion or degradation where it
actually kiils or injures wildiife by significanily impaleing essential
behavloral palterns, Including breeding, faeding or sheltering.

() Information on the location of threatened and endangered species
and thelr critical habltat can be obtalned directly from the offlces of the

U.S, FWS and NMFS or thelr world web pages at hrip:/fimpw fivs.gov/
or hitp:fwww s gov/ipac and Jitip:vunp.noga.gov/fisheries.himl

respactively,

19, Migratory Blrds and Bald and Golden Eagles, The permlitae Is
responsible for oblaining any "lake” permits requlred under the U.S,
Fish and Widlife Service's regulations governing compllance wilh the
Migratery Bird Trealy Act or the Bald and Golden Eagle Prolection Act.
The permilies should contact the appropriate local office of the U.8.
Flsh and Wildfife Service {o defermine if such “take” permits are
required for a parficular aclivily.

20, Historic Properties. (a) In cases where the disiricl englneer
determines that the aclivity may afiecl properties lisled, or eligible for
listing, In the Natlonal Regisler of Historfc Places, the aciivily is no!

authortzed, untll the requirements of Section 106 of the Nalional
Historlc Preservation Acl (NHPA) have boen sallsfled.

{b) Federal permiilees should follow thelr own procedures for
complying with the requirements of Section 108 of the Nalional Hislorle
Preservalion Acl, Federal parmittees must provide the distiict engineer
wiih the approprlate documentalion to demonsirate compllance wilh
those requlrements, The dislriot engineer will review the documentation
and determine whether it i sufficient fo address section 108
compliance for the NWP activily, or whether addlliohal seclion 106
consullation Is necessary,

-{6).Non-fedaral permiltees must submit a pre-construction
notification to the district englneer If the authorlzed acilvity may have
the pofential {o cause effects to any historio properties listed on,
determined o be ellgible for lisling on, or polentlally eligible for listing
on lhe Natlonal Register of Historlc Places, including previously
unidentified properties. For such activities, the pre-construction
nolificatlor: mus! slate which hisloric propetfies may be affecied by the

_proposed work of Include a vicinity map Indicating lhe locallon of the

historlc properites or the potential for the presence of hislorlc
properlies. Asslstance regarding Informatlon on the Jocation of or
potentlal for the presence of hisloric resources can be sought from the
Siale Historle Preservation Officer or Tribal Historle Preservation
Officer, as appropriate, and the National Reglster of Historle Places
{see 33 CFR 330,4(g}). When reviewing prs-construction nofllicatlens,
diskict anglneers will comply wilk the current procedures for
addressing the requiremends of Seclion 106 of the National Historic
Preservation Act. The district engineer shall make a reasonable and
good falth effort o earry oul appropriate idenlificalion efforts, which
may Include backgrourd research, consultation, oral history Inlervisws,
sample fleld Invesligation, and field survey. Based on the Informalion
submilied and thess efforls, the dislict englneer shall determine
whether the proposed aclivily has the potenilal to cause an effect on
the historlc properties. Where the non-Federal applicant has Idenlified
histarie propertles on which the aclivity may have the potential fo cause
effects and so nolifled the Corps, the non-Federal appkoant shall not
hegin the activily unlll notified by the district enginser elther that the
aclivity-ias na polential o cause effects or that consullation under
Seclion 106 of {he NHPA has been compleled.

{d) The disirlcl englnesr wili rolify the prospective permittes within
45 days of recelpt of a complete pre-construction nolliicatien whelher
NHPA Saclion 106 consultation Is required, Sectlon 106 consuftalion
is nol required when the Corps determines that the aclivily does nol
have the patential to cause effects on historfe propertles (see
36 CFR 800,3{a)). If NHPA secllon 106 consultatlon Is required and wil
oceur, the distelet englneer will notify the non-Federal applicant that he
or sha cannot begin work unil Secllon 106 consuliation Is compleled. If
ihe non-Federal applicant has not heard back from the Corps wilhln 45
days, {he applicant must st wall for notHication from the Corps.

{e) Prospeciive permittees should be aware thal section 110k of the
NHPA {16 U.5.C. 470h-2(K)} prevenis the Corps from granling a
penmit or other assistance lo an applicant who, wilh Intent to avaid the
requlrements of Sectlon 106 of the NHPA, has latentlonally signlficardly
adversely affecled a historlc property {o whish the permit would relale,
of having legal power to prevent it, allowed such significanl adverse




effact {o occur, untess the Corps, afler consultation with the Advisory
Councll on Historle Preservallon (ACHP), determines that
circumstances justify granting such assistance despile lhe adverse
effaci created or permiiled by (he applicant, If clrcumstances juslify
granting the asslstance, the Corpe Is required o nolify the ACHP and
provide documentation specifying the circumstances, tha degres of
damage {o the Integrity of any historic properties affected, and
propesed mifigation. This documentalion must Include any views
obtatned from the applleant, SHPO/THPO, appropriate Indlan iribes If
the undertaldng ocows on or affects historle properlies on {rbal lands
or affects properlles of interest fo those iibes, and olker pariles known
to have a legliimate inlerest in the Impacts to the permiited aclivily on
filstoric properiles.

21. Dlscovery of Previously Unknown Remalns and Arilfacts. If you
dlscover any previously unknown historlc, cultural or archeologleal
remains and arlfacls while accomplishing the activily authorized by
this permil, you must immedialely notlfy e district engineer of what
you have found, and to the maximum exlent praciicable, avold
consiruction activilles that may affect the remalns and arlifacts unill the
required coordinatlon has been complelad. The district englneer wili
inltlate the Federal, Tribal and state coordination required 1o determine
i the items or remalns warrant a recovery efforl o If the slie Is eligible
for listing In the Natlonat Regfsler of Hislaric Places.

22, Deslgnated. Critical Resource Waters. Crilical resource waters .

includs, NOAA-managed marine sancluarles and marine monumenls,
and Matlopal Es{uarine Research Reserves. The disirlct engineer may
daslgnale, after nollce and opporlunity for public comment, addillonal
walers officlally designaled by a slale as having pariicular
environmenlal or ecologlcal signtficance, such as oufstending

natlonal resource walers or slale nalwal heritage slles. The disirict
engineer may also deslignate addifional erlical resource walers after
notice and opporiunlty for publlc corsment.

(a) Discharges of dredged or fiif materlal Into walers of the Unlted
Stlales are nol authorized by NWPs 7, 12, 14, 16, 17, 21, 28, 31, 35,
30, 40, 42, 43, 44, 49, 80, &1, and 52 for any aclivily within, or direclly
affeciing, ciilfcal resource waters, Including weltands adjacent o such
waters,

(b) For NWPs 3, 8, 10, 13, 16, 18, 19, 22, 23, 26, 27, 28, 30, 33, 34,
36, 37, and 38, notificallon is required In accordance with general
condltion 31, for any aclivily proposed In the designated crilical
resource waters fncluding wetlands adjacent 1o lhose waters, The
dislrict englneer may authorize activilles under these NWPs only afler
It s delermined that the Impac!s fo the crilical resource waters will be
no more than minimal,

23, Mitigatlon, The dislrlel engineer will consider the following factors
when delermining appropriate and praclicable mitigalion necsssary {o
enslire thal adverse effecls on the aquatle environment are minlmalk:

(a) The aclivily must be deslgned and conslrucled {o avold and
mindmize adverse affects, both lemporary and permanent, lo waters of
the United Slales o he maximim exfent pracilcable at the project slte
(.e., on site).

(b} Mitigation in all ils forms (avolding, minlmizing, rectifylng,
reducing, or compensaiing for resource losses) will be required to the
exiant nacessary to ensura that the adverse effects to the aqualic
environment are minimal,

() Compensatory miligation al a minlmum one-for-one ratlo wilt be
raquired for all wetland losses thal exceed 1/10 acre and require pre-
constriclion notification, unlass the districl englneer determines In
wiiling that elther some other form of miligatlon would be more
environmentally appropriale or the adverse effects of the praposed
aclivily are minlina, and provides a project-spediiic walver of this
requirement. For wetland losses of 1/10 acre or less thal requlre pre-
construclion notification, the dislrict engineer may detenmine on a
case-by-case basls thal compensatory millgation Is required to ensure
Ihat the aclivity resulls in mindmal adverse effects on the aguallc
environment. Compensatory miigation profects provided to offsel

losses of aquallc resotirees must comply with the applicable provisions
of 33 GFR part 332,

{1) The prospeclive permilles is responsible for proposing
an appropriate compensatory miltigalion opffon If compensalory
mitlgation Is hacessary {o ensure that the aclivily testils In minimal
adverse effacls on the aguatte environment,

(2) Since the llkellhood of success Is greater and the
Impacls {o potentially valuable uplands are reduced, welland
restoratlon should be the first compensalory mitigation option
conslderad,

(3} If permiltee-responsible mitlgation is the proposed
oplion, the prospective permillee Is responsibie for submilling a
miligation plan. A concepiual or detafied miligalion plan may be used
by the district engineer to make the dacision on the NWP verificalon
request, bid a final mitigatlon plan that addresses the appllcable
requlremants of 33 CFR 332.4(c){2)-{14} must be approved by the
district engneer before the permiliee begins work in waters of the
Uniled Siates, unless the district englneer determines {hat prior
approval of the final mitigallon plan Is nol praclieable or nol necessary
1o ensure limely complelion of the required compensalory miligatfon
{see 33 GFR 332.3(k)(3)).

{4) IFmlilgation bank or In-lleti fee program credis are the
proposad opllen, the mitigation plan only neads lo address the
haseline condltions af the Impact slte and the number of crediis fo
be provided.

(5) Compensalory mitigalfon requirements (8.9 resource
fype and amount lo be provided as compansatory mitlgation, site
prolection, ecological performance slandards, monlteiing
requiremenis) may be addressed through condifions added lo the
NWP aulborization, Instead of components of a compensatory
mitigafion plan.

(d) Forlosses of siremms or other opsnh walers that require pre-
constyuclion nolification, the disirict engineer may requlre
compensatory miligation, such as siream rehabfltation, enhancement,
or preservalien, to enstire thal the aclivity resulls In minimal adverse
effects on the aguatic environment.

(&) Compensalory mitigation will not be used to Increase the
acreage losses allowead by the acreage limils of the NWPs. For
example, Ifan NWP has an acreage lmi of 1/2 acre, It cannot be used
to aulhorize any project resulling in the loss of greater thani/2 acre of
walers of the Unlied Stales, even If compansalory millgation Is
provided Lhat replaces or restoras some of the losl waters, However,
compensatory mitigation can and should be Used, as hecessary, to
ensure that a project already meeting the establlshed acreage limlts
also satlsfles the minimal Impaot requirement assoclated with the
NWPs,

() Compensalory mitigalion plans for profects in or near slreams or
other open waters wlll normaily Include a requiremeant for the
restoration ar establishment, malntenance, and legal proleclion {e.g.,
conservatlon easements) of riparian areas next to open waters, in
soma cases, riparian areas may ba the only compensalory mifigation
required, Ripaslan areas should conslsl of nalive specles. The width of
the required riparfan area will address documenied water quality or
aquallc habliat loss concerns. Normally, the fpailan area will be 25 lo
80 feel wide on each side of the stream, but the district englneer
may require slightly wider rlparlan areas lo address documentad water
quallly or habliat loss concerns. If il Is nof possible to establish a
fparian area on hoth sides of a stream, or if the walerbody Is a lake or
coasial walers, then restoring or establishing & riparlan area along a
single bank or shoreline may be sufficient. Where both wetlands and
opeh watars exlst on ihe project site, the distilet englneer wil
delermine the appropriate compensalory mitigallen (e.g., riparian areas
and/or wetlands compensalion) based on what [s best for the aqualle
ehvironmen! on a walorshed basls. In cases where rlparlan areas are
determined lo be the most appropriale form of compensatory
mitigalion, the dislilct englneer may walve or raduce the requirement to
provide welland compensalory miligafion for wetland losses.

{g) Permiltees may propose the use of mitigation banks, In-lleu fee
programs, of separale permiltea-responstble mitigation. For actlvities




resulfing In the loss of marire or estuarine resources, parmiiiae-
responsible compensatory mitigation may be environmentally
preferable if there are no mifigatlon banks or In-lieu fee programs fn the
area thal have marine or estuarine credils avallable for sale or fransfer
to the permiliee, For permittee-respensible miligation, the speclat
condilions of he NWP verllicatfon must dlearly indlcate

the parly or partles responstble for the implementalion and
performanca of the compensalory mitigation project, and,

retpulred, ils long-lerm management.

(h) Where cerlaln funcllons and services of waters of the United
Stales are permanenlly adversely affected, such as the converslon of s
forested or sorub-shrub welland 1o a herbaceotis wetland in &
permanenlly maintained wliity line right-of-way, miligation may
be requirad fo reduce the adverse effecls of the project to the minlmal
level,

24, Safely of Impoundment Structures, To ensure (hat all
Inpeundmen struclures are safely designed, the distrcl engineer may
reqjulre non-Federal applicants to demonslrate that the struelures
comply with established slale dam safely criteria or have been
deslgned by gualified persons, The district engineer may also require
documentation {hal the tesign has been Indapendenily reviewed by
similarly qualiffied persons, and appropriate modificalions made to

-enstire safely.

26. Waler Quality. Where States and aulhorlzed Tribes, or EPA where
applicabls, have nof previously certiiled compliance of an NWP with
CWA Section 40+, Individual 401 Waler Quallly Certlficallon must

be obtalned or walved (see 33 CFR 330.4(c)). The dislrict englneer or
State or Tribe may require additional waler quality management
measures (o ensure that the authorized aclivity does not result In more
than ménimal degradation of water quallly.

28, Goastal Zone Management. In coastal stalas whare an NWP has
not praviotisly recelved a stals coastal zone management consistency
concurrence, an indlvidual slate coaslal zone managemsnl
conglslency concikrence must be obtained, or a presumption of
conctirrence must occtir (see 33 CFR 330.4(d)). The distict enginesr
or & Stals may require additional measures {o ensure lhat the
authorized aclivily Is conslsienl with state coastal zene management
requirements,

27. Reglonal and Case-By-Case Gonditions, The activily must
comply with any reglonal conditions that may have been added by the
Divislon Engineer (see 33 CFR 330.4(e)) and with any case specific
condllions added by tha Corps or by the state, Indlan Tribe, er U.S.
EPA Inits secllon 401 Waler Quality Cerilfication, or by the stale In ls
Coaslal Zone Management Act conslstency determination.

28. Uso of MuHiple Nationwlde Perimits. The use of more than one
NWP for a single and complele project s prohibiied, except when the
acreage oss of waters of the Unlied Slates authorized by lhe NWPs
does nol exceed the acreage limlt of the NWP wilh the highest
specliied acreage fimit. For example, if & road crossing over lidal
walers Is consleucted under NWP 14, with associated bank
stabilizallon authorlzed by NWP 18, the maxlmum acreage loss of
walers of the Unlted States for the tolal projest cannot excead 1/3-
acre.

28, Transfor of Nationwide Permit Verifications, If the permilles
sells the properly associaled with & natfonwlde permlt verlficalion, the
pezimitlee may {ransfer the nationwide permit verification to the new
owner by submitiing a lelter lo the appropriate Corps disliict office to
vafidate the transfer. A copy of the nationwide permit verifieation must
be attached to the letter, and the tefler must contaln the following

statement and signature: *When the structures or work authorized by

this nallonwide permit are stilt In exlstence at the fime the propery is
transferred, the lerms and condillons of this nalionwide permi,

Including any speclal condilicns, wiil conlinue to be binding on the new
owner{s} of the properly. To validaie ihe Iransfer of this nationwlde
permilt and the associated Nabliiles assoctated with comphance with iis
terms and condiffons, have lhe lransferee sign and date below.”

(Transferee)

(Daie)

30. Compliance CertHication. Each permilee whe receives an NWP
verification lelter from the Corps must provide a signed cerllfication
documenting completion of the authortzed activity and any required
compensalery mitigation. The success of any required permlitee-
responsible mitigatlon, Including the achlevement of ecological
performance slandards, will be addressed separately by the district
engineer. Tha Corps will provide the permittee the cerlification
document wilh the NWP veriflcation lelter. The cerilficailon dacument
will includs;

(a} A statemenl that the aulherlzed work was done n accordance
with the NWP authorization, Includlng any general, reglonal, or activily-
specific condillons; - . .

{b) A statemant that the Implementation of any required
cormpensatory miligalion was compleled In accordance with the permit
conditfons. if crédits Trofm aimilliFatlon bank or iA-Iel fek Prapram are
used to saisfy the compensatory miligation requirements, the
certlilcation must Include the documentalion required by 33 CFR
332.3(1)(3) to confirm that the permiiltes sacured the appropriate
number and resource type of credils; and

{c} The slgnature of the permiilee cetilfying the complelion of the
work and mitigation..

31. Pre-Construction Notification, (a) Tirming, Where required by the
terms of the NWP, the prospeciive parmiites must notify the district
engineer by submilling a pre-construction nolification (PCN) as eatly
as possible. The disiriet englheer must delermine i the PCN I3
complele wilhin 30 calendar days of lhe dale of recelp! and, if the
PCN s determined to be Incomplele, nollfy the prospeciive peimities
within (hat 30 day perlod to request the addilfonal Information
necassary o make the PCN complels. The request must specify the
Information needed lo make the PCN complele, As as a general rule,
dislrict engineers will request addittenal information necessary fo make
fhe PCN complete only once, However, if the prospective permities
does not provide all of the requested informatfon, then the district
engineer will nollfy the prospeclive permilles that the PCN Is silll
Incomplete and ihe PCN revlew precess will not commeance unth all of
the raquested information has been recelved by the districl engineer.
The prospective permillee shafl not begln the aclivily untll efther:

{1} He or she Is notified In writing by the distiict englneer thal the
activity may proceed under the NWP with any special condlilons
Imposed by the dislrict or diviston englneer; or

{2) 45 calendar days have passed from the distict englneer's
racelpt of the complele PCN and the prospective pernilitee has not
racelved wrillen notice from the district or division englneer, However,
If ihe permiilee was required lo nolify the Corps purstiant to general
condillon 18 that listed species or crillcal habitatl might be affecied or in
{he viclnlty of the projecl, or to noflfy the Corps pursuant to general
condilion 20 that the aclivily may have the potendlal to cause effecls to
historic properties, the permlitee cannot begin the acllvily until
recelving written notlficatlon from the Corps that there Is "no effect” on
{isted specles of "ne polenllal to cause effects” on historlc properties,
or thal any consullation required under Secllon 7 of the Endangered
Speclas Acl (see 33 CFR 330.4{f)} andlor Section 108 of the Nalional
Historle Preservation {see 33 GFR 330.4(g)) has been completed,
Also, work cannot begln under NWPs 21, 49, or 50 undll the permitiee
has recelved written approval from Ue Corps. If the proposed activity
requlres a written walver lo exceed speciffad Himlts of an NWP, the
permlitee may not begin the activily untl the disirict engineer Issues




the waiver. If the distric] or division engineer notifies the permitiee In

. wiiling that an individual permit Is required within 45 calendar days of
recaipt of a complele PCN, the permiliee canrot bagin the aclivity unlil
an individual permilt has been obfalned. Subsequently, the permiilee’s
right to proceed under the NWP may be modHled, suspended, or
revoked only In accordance with the procedure set forth In 33 CFR
330.5(d)(2).

(b} Contents of Pre-Consiruction Nottfleation: The PCN must be In
wilting and include the followlng Information: s

(1) Name, address and telaphone numibers of the prospeclive
permilies;

(2} Location of the proposed projecl;

(3) A description of the proposed project; the project’s purpose;
direct and Indirect adverse enviienmental affecls the projest waild
cause, Including the anlicipaled amount of loss of waler of the Uniled
Slates expected to restil from the NWP aclivily, In acres, linear feet, or
other appropriale unit of measure; any olher NWP(s), regional general
permil(s}, or individual permi{s) used or intended to be used to
authorize any pari of the proposed project or any relalsd aciivily, The
description should be sufficlently detalled to allow the district engineer
to defermine thal the adverse effects of the project wil be minimal and
to determine fhe need for compensatory mifigalion. Sketches should
be provided when necessary 1o show ihat the aclivity complies with the
terms of the NWP. (Skeiches usually clarify the profect and when
provided resulls in  quicker deciston. Skelches should contaln
sufficlent detalt to provide an illustralive description of (e proposed
aclivily (e.g., a conceplual plan), but do not need to be detalied
englineering plan&):

{#)The PGN must Include & delineation of wellands, other speclal
aquatic sltes, and other walers, such as lakes and ponds, and
perennlal, inlermitlent, and aphemeral streams, on the project site.
Welland dellinealions must be prepared In accordance with the current
method raquired by the Cerps. The permillee may ask the Corps
lo delineale the speclal atualle siles and afher waters on the piroject
sita, but there may be a defay If the Corps does the delinesalion,
ezpecially If the project siie Is large or contalns many walers of
the Unlted Slates. Furliermore, the 45 day perlod will nol start untii the
dellneation has bean submilied to or completed by the Corps, as
appropriate;

{5) I the proposed activily will result In the Joss of greater than
¥10-acre of wellands and a PCN Is required, the prospective permillee
must submit a statement deecribing how the mitigation requirement will
he salisfled, or explalning why the adverse effects are minimal and why
compensalory mitigation should not be required. As an
aiternatlve, the prospeclive permiliee may submit a conceplual or
detalled mitigatlon plan,

(6} if any llsied specles or deslgnated eritical hablfat might be
affected or s In the vicinlly of the projecl, ot If the project is located in
designatad critioal hablist, for non-Federal applicants the PCN must
Include the name(s) of those endangered or threaténed species that
might be affected by the proposed work or ulflize Ihe deslgnated
ciifical habltat thal may be affecled by the proposed work, Federal
applicants must provide doctmenlation demonsirating comptlance with
the Endangered Specles Act; and

{7} For an aclivily that may affecl a historic properly listed on,
delermined 1o be eligliie for lsting on, or potanlially eligible for llsling
on, lhe Natlonal Reglster of Hislorie Places, for non-Faderal applicants
the PCN musl slate which historlc properly may be affecled by the
proposed work or Include a vichily map indicating the locatlon of the
historic properly. Federal applicants must provide documentation
demohsiraling compliance with Section 106 of the Nalionat Historle
Preservation Act.

(¢} Form of Pre-Construction Nollfication: The slandard fndividual
permit application form (Form ENG 4345) may be used, but the
completed application form must dlearly indicate that it s a PON and
must include all of the information requlred in paragraphs (b)(1)
{hrough (7) of this general conditon. A lelter contalning the required
tnformation may also be used,

{d) Agengy Coordination: {1} The distriet engineer will conslder any
comments from Federal and stale agencles concerning the propesed
aciivity's compliance with the lerms and condlifons of the NWPs and
the need for mitigation to reduce the profect's adverse environmental
effacts to & minimal level,

(2) For afl NWP aclivilles that require pre-consiruction notiication
and result In the loss of greater than 12-acre of waters of the United
Stales, for NWP 21, 29, 38, 40, 42, 43, 44, 50, 57, ahd 62 aciivities
tha! require pre-consiruction nofificallon and will restlt In the loss of
greater than 300 linear fest of Inferiniitent and ephemeral stream bed,
and for all NWP 48 actlvities that require pre-eenstiuclion nolificalion,
Ihe dislrict onglneer wilf Immediately provide {8.9., via emall, facsimile
transmisslen, evernighl mall, or other expeditious manner) a copy of
the complete PCN to the appropriale Federal o slale offlces (U.S,
FWS, state natura! resource o waler quality agency, EFA, State
Hislorle Presaivation Officer (SHPQ) or Tribal Historle Preseivation
Office (THPO), and, i appropriate, the NMFS). With the exception of
NWP 37, these agencles will have 10 calendar days from the date iha
malerlal s transmitted fo telephone or fax the dislict englnaer nollce
that they Intend to provide subsiantive, sile-specilic commenis, The
comments misl explain why the agency belleves Ihe adverse effects
will be more than minimal. If so contacted by an agency, the districl
engineer will wall an additional 15 calendar days before making a
daclslon on the preconstruction notificatlon, The district englhear wil
fully consider agency comments recelved within the specifted time
frams, concerning fhe proposad acivily’s'compliance wWith The ierms
and condllons of the NWPs, including the need for millgatlon {o ensure
{he net adverse environmental effacts to the aqualic environment of the
proposed aclivily are minimal, The district englnser will provide no
response (o the resatiree agency, excepl as provided below. The
distrlet engineer wifl Indicate In the administralive record assoclated
with each pre-construction nolification that the resource agencles’
concerns were consldered, For NWP 37, the emergency watershed
prolection and rehablkation acilvity may proceed immedialely In cases
where there Is an unacceplable hazard to ltfe or a signiicant foss of
properly or economic hardship will occur. The district englnesr will
consider any comments received fo declde whether fhe NWP 37
authorizatlon should be modifled, susponded, or revoked In
accordance with the procedures at 33 CFR 330.5.

(3} In cases of whare the prospeclive permilies Is not o Federal
agency, the disltict englneer will provide a response lo NMFS within 30
calendar days of recelp! of any Essential Fish Habilat conservalion
recommendalions, as required by Seclon 306(b){4)(B) of the
Magnuson-Stevens Fishery Conservalion and Management Acl,

(4} Applicanls are encouraged {o provide the Corps with alther
elecironio files or mullipte coples of pre-construction notifications to
expedite agency coordinallon. -

D. Districl Engineer’s Declsion:

1. in reviewing the PCN for he proposed aclivity, the distic!
engineer will delermine whether the activity aulhoslzed by the NWF will
result In more than minimal Individual or cumulalive adverse
environmental effecls or may be conlrary lo the public Interest. Fora
finear project, thls daterminatlon will Include an evalation of the
Individual erossings to determine whelher they Individually salisfy the
lerms and condlfions of the NWP(s), as well as the cumulalive effecls
cauged by afl of the crossings authorized by NWP. If an applicant
requesls a walver of the 300 linear foot limit on Impacts to Intermittent
or ephemeral sireams or of an otheiwlse applicable llmH, as provided
for in NWPs 13, 21, 29, 36, 30, 40, 42, 43, 44, 50, 61 of 62, the distilel
engineer will anly grant the walver upon a wiltlen delermination that the
NWP aclivity will result in minimal adverse effecls. When making
mintmal effects determinations the distriet englnesr wiit consider the
direct and indiracl effacls caused by the NWP activily. The district
enginaer will also consider slie specHic faclors, such as tha
environmental selling In ihe vicinity of he NWP actlvily, the type of
resource that will be affected by the NWP aclivily, {he funcllons
provided by the aguallc resources thal will be affecied by the




NWP aclivity, Ihe degree or magniiide fo which the aquatlc resources
petform these funcllons, the exlent thal aguallc resource funclions will
be lost as a result of the Nwp aclivity (e.g., pariial or complele loss),
the duration of the adverse effects (temporary of permanent), the
Impotance of the aquatie resouree funcifons lo the reglon {e.g.,
walershed or ecoreglon), and miligation required by the dislriot
englneer. If an appropriate functional assessment method Is avallable
and practicable to use, thal assessment melhod may be used by the
dislrict enghneer lo assist In the minimal adverse effects determination.
The distrlct engineer may add case-specific speclal condillons lo the
NWP aulhiorization to address sHe-spaciilc environmental concerns.

2. Ifthe proposed astivlly requires a PCN and wili restitina
loss of grealer than 1/10 acre of wellands, lhe prospective permitiee
should submit a mitigation proposal with Ihe PCN, Applicants may also
propose compensatory miigallon for projects wilh smaller Impacls. The
district engineer will consider any proposed compensatory mitlgation
the applicand has Included In the proposal in determinfng whether the
net adverse environmental effecls to the aqualic environment of lhe
proposed aciivity are minimal. The compensatory miligallon proposat
may ba elther conceplual or detalled, If the district englneer determines
Ihat the aclivity complies with the terms and conditfons of the NWP and
that the adverse effects on the aqualic environment are minimal, afler
considering miligalton, the dislrict englnasr will notily the permities and
Incitde any activily-spaciiic condliions I the NWR verliication the
distiet engineer deams necessary. Gondilons for compensatory

“milllgation teqilfémants st coniply with the appropriale provisians at
33 GFR 332.3(k). The district englneer must approve the final
miligalion plan before the permiitee commences work In walers of the
United Siales, unlsss the distrigt englneser determines thai prior
approval of ihe final mitigation plan |s
not praclicable or not necessary 1 ensure Himely completion of the
required compensatory mitigation. IF the prospective permilies elecls to
stibralt & compensatory miligation plan with the PCN, the disirict
engineer will expeditiously review the proposed compensatory
miligation plan, The diskrict englneer must review the proposed
cempensalory mitlgalion plan within 45 calendar days of recelving a
complete PCN and determine whathar the proposed mitigation woutd
ensure no more than minfmal adverse effects on the aqualic
environmenl. If the net adverse affects of the project on the aqualic
environment (after consideralion of fhe compensatory. miiigation
praposal} are determined by the districl engineer to be minimal, the
distifel englnesr will provide o limely wiitlen response lo {he applleant,
The response will slate that (he project can proceed under the lerms
and condilons of the NWP, Including any aclivily specific condilions
added {o the NWP authorlzalion by the dislict englneer,

3. Ifthe district englneer determines ihal the adverse effects
of the proposed work are more than mintmal, then the dislrict englneer
wil notify the applicant ellher: (2} That the project does not qualify for
aulhorlzatlon under the NWE and Instrued the applican! on the
procedures to séek aulhorizalion under an Individual permil; {b) that
the project is authorized undes tha NWP subject to the applicant's
submlaslon of a miligalion plan that would redttce the advarse effects
on the aquslic envirenment lo the minimal level; or (c) that the project
Is authorized under the NWP with specific modiflcations or conditlons.
Where the disirict englnieer delermines that millgation Is required to
ensure no more than minlmal adverse effects oceur to the aqualic
environment, lhe activity will be authorlzed within the 45-day PCN
perlod, with activily-speciiic conditions (hat state the mitlgation
requirerents, The authorlzatlon will Include the Recessary conceplual
or detalled miligation or a requirement that the applicant submit a
miflgatien plan that would reduce (he adverse sifects on the aquallc
environment to the minkmat level, When miligation is required, no work
In waters of he Unlled States inay oceur unilf the district enginear has
approved a specific millgation plan or has determined that prior
approval of a final mifigatlon plan Is not praciicable or nof necessaiy fo
enslire imely completion of the requlred compensatory mitigatton.,

E. Further information

1. Distrlel Englneers have autiorily to determine If an activity
complies with the terms and conditions of an NWP,

2. NWPs do not obvlate the nead (o obtaln other federal, state, or
tocal permils, approvals, or authorizallons required by law.,

3. NWPs do nol grant any properly rights or exclusive priviteges.

4. NWPs do not authorize any Inflary to the property or rights of
others.

5. NWPs do not authorize interference with any exlsling or proposed
Federal project, '

F. Definltions

Best management practices (BM Ps): Pallcles, praclices,
procedires, or struclires Implemented to miitgate the adverse
envirammentaf effocls on surface water quallty resufting from
development. BMPs are calegorized as siructural or non-struclural,

Gompaensatory mitigation: The resloration (re-establishment or
rehablitation), establishment {creailon), enhancement, and/for In
cerlaln elrcumstances preservation of agualis resources for the
purposes of offselling unaveldabie adverse Impacis which remain after
all appropriate and practicatie avoldance and minimizatien has been
achleved.

Currently sarviceable: Useable as is or with some malntenance,
but not so degraded as 1o essenlially require reconstruction.

- Diract effects: Effects that are caused by the aclivity and oceur at
the same fime and place, )

Discharge: The lerm "discharge” means any discharge of dredged
or fitt matertlal,

Enhancement; Tha manipulation of the physical, chemical, or
blologieal characterlstios of an aquatlo resource o hefghien, Inlensify,
of Improve a specific aqualle resource funcllon(s). Enhancernent
resuils In the galn of sefected aquallc resource funcilen(s), but may
also lsad {o a decline In ofher aquatic resource funcllon{s).
Enhancemeni does nol resull in a gain In aquatle resource area.

Ephemeral stream: An ephemeral stream has flowing water only
duwring, and for a short duration after, precipHafion evants in a lypical
year. Ephemeral siream beds are localed ahove lhe water iable year-
rond. Greundwaler is nol a source of water for ihe slream, Runoff
from rainfall §s the primary source of waler for siream flow,

Establishment {creatlon; The manfputation of the physlcal,
chemical, or blological characterisiics present to devslop an aguatle
tesource that did not praviously exfst at an upland slile. Eslablishment
resulls in a galn In aquatic resource area.

High Tide Line: The line of Intersection of ihe land with the waler's
surface at the maximum helight reached by a rislng tide. The high {ide
line may be determined, In the absence of aclual dala, by a line of oil
or seum along shore objects, a more or less continuos deposil of fins
shell or debyis on the foreshore or berm, othsr physlcal markings or
characleristics, vegetation lines, fidal gages, or-other suilable means
thal delineate the generat helght reached by a rising lide. The lne
encompasses spring high fides and olher high tides thal ocour with
perlodic frequency but does nol Include storm surgss in which there Is “
a deparlure from the pormal or predicled reach of the lide due fo the
plling up of waler agains! a coast by strong winds stich as those
accompanyling a hurrlcane or other Inlense storm,

Historle Property; Any prehistorlc or hislorle distriat, site (including
archaeologleal slte), bullding, struciure, or other oblecl Included In, or
sliglble for inciusfon In, the Natlonal Reglsler of Mislorle Places
malrdained by the Secretary of the Interlor, This term Includes
adifacts, records, and remains that are refaled to and located within
guch properiles. The term Includes properlles of tradilional retiglous
and culturat importance 1o an Indian libe or Nalive Hawailan
arganization and fhat meet the Natlonal Reglster criterfa {36 GFR part
80).

Independent utility; A lesi to determine whal constilutes a single
and complete non-Hnear project In {he Corps regulatory program. A
project Is constdered lo have Independent ulliity if it would be
constructed absent the conslruclion of other projects In the project
area. Portions of & mulfl-phase projec thal depend upon olher phases




of the project do not have independent wlilly. Phases of a project that
would be constructed even If ihe other phases were not bulll can be
consldered as separale single and complele projects with Independant
ufiliy.

Indirect effects. Effects ihat are caused by lhe activily and are later
In time or farther removed in distance, but are skl reasonably
foreseeable,

Infermittent stream: An Intermltlent straam has flowing waler
during cerfaln flines of fhe year, when groundwaler provides waler for
stream flow. During dry perlods, Inlermitlent slreams may not have
flowlng water, Runoff fromn ralnfall Is a suppleimental sowrca of watar for
stream flow,

Loss of waters of the Unlted States: Walers of the Uriled Slales
that are permanently adversely affecled by filling, fluoding, excavation,
or drainage because of the regulated acllvily. Permanent adverse
effects Inciude permanent discharges of dredged or'fill materfal that
change ah aquallc area lo dry land, increase the hollom efevatlon of a
walerbody, or change lhe use of a walerbody. The acreage of loss of
waters of the United States s a threshold measurement of the impact
to Jurisdlctional waters for delermining whether a project may qualify
for an NWP; It Is nol a nel hreshold that Is caletdated affer congldaring
compensatory miligation that may be used to offset losses of aqualic
funciions and services. The loss of stream bed Includes the Fnear feet
of stream bed that Is filled or excavaled. Walers of the United Stales
lemporarlly filled, flooded, excavated, or drafned, bul reslored to pre-
conistrucllon contoi's and elévalloiis Aler conskruclon, afe iot ~
Incuded In the' measurement of loss of waters of the United States.
Impacis resuliing from activities eligible for exemplions under Seclion
404(f) of the Clean Waler Acl are not consldered whan caleulating the
loss of walers of the Unlled Slales.

Nondidal wetland: A non-idal walland |3 a wetland that Is nol
subject lo the ebb and flow of idal walers. The dafinltion of 2 watland
cert be found at 33 CFR 320.3(b). Non-lidal wellands conflguous to
tidal waters are located landward of the Mgh tide lins (l.e., spring Wgh
ide Hne).

Open water; For purposes of the NWPs, an open waler Is any area
that In a year with normal palterns of precipitation has water flowing or
standing above ground fo the exient thal an ordinary high waler mark
can be delermined. Aquatic vegetation within the area of standing or
flowing water Is elther non-emergent, sparse, or absent. Vegetated
shallows are consldered lo be open waters, Examplas of "open waters"
inelude rivers, sireams, lakes, and ponds,

Ordinary High Water Mark: An ordinary high water mark s a ling on
the shore eslablished by ihe fluctualions of water and indicated by
physleal characteristlos, or by other appropriate means that conslder
the characlerlsiics of the surrounding areas (see 33 GFR 328.3(a)).

Peronnlal stream: A perennlal stream has flowing water year-round
durlng a lyplcat year. The water lable Is located above the stream bed
for mosl of lhe year. Groundwater Is the primary souree of waler for
siream flow. Ruroff from ralnfall s a supplemental source of water for
siream flow.

Practicable; Avallable and cepable of belng done aftar {aking into
sonsidaration cosl, exlsling fechnology, and logfstics I light of overal
profect purposes,

Pre-construction notification: A requast submllted by the project
proponerd fe the Corps for confirmation that a parficular activity Is
authorized by nationwide permlt. The request may be a permit
application, letter, or simltar document that Includes information abaul
the proposed work and lls anticlpated environmental effecls, Pre-
construolion nolification may be requlred by the terms and conditions
of & nalionwide permilt, or by reglonal condltions. A pre-constructlon
nolification may be voluntarlly submitled In cases where pre-
construction nofHicalion ks not required and the project proponent
wants confirmation thal the aclivity Is authorized by natlonwide permit.

Preservation: The removal of a thweat lo, or pravenling the declipe
of, aquallc resources by &n action In or near those aquallc resources,
This term Includes activilies commonly assoclatad with ihe proteciion
and maintenance of aqualic resources through he implementation of

approprlate legal and physlcal mechanisms. Praservation does not
result In & gadn of aguallc resource area of funclions.

Re-establishiment: The manlpulalion of the physical, chemical, or
blologlca! characteristics of a site with the goal of returning
naturaifhistoric funcilons to a former aquatic resoiurce, Re-
establiishment results In rebuliding a former aguatic resource and
resulls In a galn In aquatlc resobirce area and functiens,

Rehabllitation: The manlpulation of the physical, chemlcal, or
blologlcal characterislics of a site wilh the goal of repalring natural/
historic funclions to a degraded aquatic resottrce, Rehabliitation resulls
In a gain In aqualle resource funclion, but dees not result in & gain in
aquatic resource area.

Restoration: The maniptilation of the physical, chemical, or
biologfcal charactarlsiics of a slte with the goal of relurning
naturalfhistorlc funclions lo a former or degraded aqualic resource, For
the purposs of iracking rel gains in aquatlc resousce area, restoration
is divided Into iwo calegorles: re-establishment and rehabtilation,

Riffle and pool complex; Rifffle and poo! complexes are speclsad
aqualic sltes under the 404(b)(1) Guldelines. Riffie and pool complexes
somellines characlerize sleep gradlent sections of
streams. Such slream seciions are recognizable by thelr hydraulic
characterlstics, The rapld movement of water over a eourse subslrale
In riffles resulls in a rough Row, a luwbulent surface, and high dissolved
oxyger levels In the water. Pools are deepar areas assoclated with
fiffles. A slowar stream velodtly, a sireaming flow, a smooth surface,
and a firiersubstraté sharactetze pools, oo

Riparlah areas: Riparlan areas are lands adjacent {o sireams,
lakes, and estuarine-marina shorelines, Riparlan areas are transitional
between lerresirlal and aquaiic ecosystems, through whieh surface and
subsurface hydrology connacls riverine, lacustrine, esluarine, -
and marine waless with thelr adjacent wellands, non-welland waters, or
uplands, Ripartan areas provide a varlely of ecolegical funclions and
services and help Improve or rainlain local water quallly. (See general
condlfion 23.)

Shellfish seeding: The placemenl of shellfish seed andfor sultable
substrate to Increase shellfish production, Shelifish seed consists of
Immature ndividual shelifish or individual shellllsh allached to shells
or shell fragments (.e., spal on shell). Sullable subsirate may constst
of sheliflsh shells, shell fragments, or other appropriate materlals
placed Into walers for shelillsh habiiat.

Single and completo Hnear project: A linear project is a project
constiucled for the ptupose of gelting people, goods, or services from
a palnt of orlgin to a terminal poinl, which oftan Involves multple
crossings of one or more walerbodles al separate and distant
localtons, The tarm “single and complete projec!” is defined as that
poition of the tolal linear preject proposed or accompllshed by one
owner/developer ar parlnership or olher assoclation of owners/
developers that Includes all crossings of a single water of the United
States (Le., a single waterbody) at a specific location, For linear
projecis erosaing a single or mulliple waterbodles several times al
separate and distant locations, each crossing Is consldered a single
and complete projec! for purposes of NWP authorization, However,
Indlvidual channels In a brafded stream or river, of individual arms of a
large, Irregularly shaped weltand or lake, etc., are not separale
watethodles, and crossings of such features cannot be conslderad
separately,

Single and complete non-finear project: For non-inear projects,
the term "single and complete project” Is defined al 33 CFR 330,2(l) as
the lolal project proposed or accomplished by one owner/ daveloper or
parinership or other assoctation of ownersfdevelopers. A single and
complete non-inear profect must have Independent ulitlly (see
definltion of “independent ulilily”). Single and complete non-finear
projects may not be "plecemealed” 1o avold the Hmits In an NWP
authorization.

Stormwater management: Slormwater management is the
mecharnilsm for conltrofling slormwaler runoff for the purposes of
reducing downslream eroslon, water qualily degradation, and llooding
and mifigaling the adverse effecls of changes in land use on the
aqealic snvironment,




Slormwater management facilities: Stormwater management
{acllities are those facltities, including but not limited to, stormwater
retenllon and delention ponds and best managemenl pracilces, which
retain water for a perlod of ime {o conlvol runoff andfor Improve the
quallty {l.e., by reducing the concentration of nulrients, sediments,
hazardous substances and other poliutants) of stormwater runoff,

Stream bed: The substrale of the slream channe! belween lha
ordinary hgh water marks, The substrate may be bedrock of inorganic
particles that range In slze from clay lo boulders. Wellands condlguous
{o the sfream bed, biy oulside of the ordinary high waler marks, ara not
considered parl of the sfream bed.

Stream channellzation: The manipulation of a stream’s course,
condilion, capaclty, or localion that causes more than minimal
Interruption of notmal stream precesses, A channellzed stream
remnalns a waler of the Unlted Stales,

Structure: An obfec! that is arranged In a definlte pattern of
organizatlon. Examples of struclures Include, withoul Emilalion, any
pler, boal dock, boal ramp, wharf, dedphln, welr, boam, breakwater,
buikhead, revetmant, riprap, Jetly, ariifielal Istand, asHiciat resf,
permanent mooring structure, power fransmisslon line, permanently
moored floating vessel, plling, ald to navigation, or any olher manmade
obslacle or obstruction.

Tidal wetland: A lldal watland Is a watland {f.c., water of the United
States) thal Is inundated by Hidal walers, The definflions of a welland
and tdat waters can be found at 33 CFR 328.3(b) and 33 GFR 328.3(),
respeciively. Tidal waters flse and fall In s prediclable and measurable
thythm or cycle due to the gravitatianal pulls of the moen and sun,
Tidal waters end whare the rise ant fall of the waler aurface
can no fonger be practically measured In a predictable rhylhm due to
masking by ather watets, wind, or olher effecls. Tidal wellands are
Incated channelward of the high tide ling, which Is defined al 33 CFR
326.3(d).

Vegetaled shallows: Vegetated shaltows are spaclat agualic slies
under the 404(b}(1) Guldslines. They are areas that are permanenily
inundated and under normal cifcumstances have rooted aquatie
vegelalion, such as seagrasses in marine and ssluarine syslems and a
variety of vasctéar rooled plants In lreshwater syslems.

Waterbady: For purposes of the NWPs, a waletbody Is a
Jurisdiclional water of ihe United Statss. If a Jurisdictional welland s
adjacent— meaning bordering, conliguous, or neighboring--lo a
walerbndy delermined e be a waler of (e United States under
33 CFR 328.3(a}(1)-{6), that walerbody and fts adjacent wetlands are

consldered together as a single aqualic unit (see 33 CFR 328.4(cH2)}.
Examples of "walerbodies” Include slreams, rivers, lakes, ponds, and
wetlands, .
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ILLINOIS

[llinois Department of
; Natll l‘al ReSOlll’CGS Bruce Rauner, Governor

One Natural Resources Way  Springfield, Illinois 62702-1271 Wayne A. Rosenthal, Director
www.dnr.illinois.gov

DEPARTMENT OF

NATURAL
RESOURCES

March 29, 2017

Ms. Emily Fortschneider
Heneghan & Associates, P.C.
1004 State Highway 16
Jerseyville, IL 62052

RE: Gateway Regional Water Company — Kinmundy/Farina Extension - 2
Endangered Species Consultation
EcoCAT Review #1705219

Dear Ms. Fortschneider:

The Department received this proposed action for consultation in accordance with the Illinois
Endangered Species Protection Act [520 ILCS 10/11]; the lllinois Natural Areas Preservation
Act [525 TLCS 30/17]; and Title 17 lllinois Administrative Code Part 1075, Additionally, the
Department may offer advice and recommendations for species covered under the Fish &
Aquatic Life Code [515 ILCS 5, et seq.]; the lllinois Wildlife Code [520 ILCS 5, ef seq.]; and the
Herptiles-Herps Act [510 ILCS 69, et seq.].

The proposed action — replacement or installation of a water main along or adjacent public roads
— includes a location where a State-listed threatened female Ornate Box Turtle, Terrapene
ornata, was observed on April 26, 2012. This location is about one-quarter mile south of
Orchard Road on Sullivan Road. At this point there is a non-tilled grassland west of the road and
a grassed waterway east of the road. The territory of this individual may extend on both sides of
Sullivan Road. Other grasslands which may support this species border Sullivan Road and
portions of Armstrong Road.

The Ornate Box Turtle is a small (about four inches in shell diameter) terrestrial turtle which
demonstrates strong fidelity to a relatively small geographical home territory, often less than
forty acres. The home territories of multiple individuals frequently overlap, but may extend into
tilled lands. The Ornate Box Turtle spends much of its time in underground burrows or shallow
excavations called “forms,” where they shelter from the heat of the day; they are most active in
early mornings and late afternoons from late April into September.

The Ornate Box Turtle’s natural camouflage is excellent. It is very difficult to observe unless it
is in the open: controlled experiments with trained searchers and radio-tagged individuals have



demonstrated that a trained searcher still has only a 3% chance of spotting an Ornate Turtle
which is above ground.

Another [Hinois study demonstrated that up to 50% of the nests of this species are sited near
breaks in habitat related to human activity, such as roads, fences, and trails; this is likely related
to increased solar radiation reaching the ground near such features. This species also has &
lengthy underground hibernation period, extending from September to April.

Fairly numerous populations of this species occur on local lands owned by the Department of
Natural Resources; this animal is less rare in this locality than elsewhere in Ilinois.

For these reasons, the Department believes it is very likely that a project to install a new water
main along this route will result in the prohibited taking of one or more Ornate Box Turtles or
their eggs, regardless of the time of year the activity is undertaken and in spite of precautions to
avoid them. Thus the Department recommends that Gateway Regional Water Company give
serious consideration to obtaining an Incidental Take Authovization (ITA) for this species,
pursuant to the Department’s rules in Part 1090. An ITA will shield Gateway from criminal
liability and decrease the chances incidental taking will be lethal.

The Department understands there is an existing water line along this route. Given the fairly
recent listing of this species (2009), it is likely the existing water line was installed before the
Ornate Box Turtle acquired legal protection,

As indicated by EcoCAT, numerous other State-listed endangered or threatened animals exist in
the vicinity, many associated with lands owned by the Department of Natural Resources which
are part of the Prairie Ridge Land & Water Reserve.

A primary purpose of the Prairie Ridge Reserve lands is to provide essential habitat for the State-
listed endangered Greater Prairie Chicken, Tympanuchus cupido. The Prairie Chickens are
free to roam the larger landscape, and have been documented to sometimes nest within ten feet
of public roads, though this usually occurs where larger grasslands abut the right-of-way. It is
impossible to say that Prairic Chickens are not occupying roadsides at any given time in this
region. These birds are highly mobile except when nesting, but flushing birds still constitutes a
prohibited taking, as does disturbing a nest. The nesting period for this species extends from
April 1 to August 1; if operations are not undertaken in this period the probability of taking a
nest can be avoided. [fthis restriction cannot be observed, consideration should be given fo
seeking an ITA for this species, as well.

A third species potentially at risk for this proposed action is the Loggerhead Shrike, Lanius
ludovicianus. This bird requires grasslands and thorny shrubs or trees to prosper. It established
“larders™ by impaling prey (large insects and smali mammals) on thorns or twigs for later
consumption. It often chooses trees in fence-rows, along roadsides, and in farmyards. Surveys
for nesting pairs should be undertaken in May and June. If trees must be removed during the
nesting period for the project to proceed, it may be wise to consider an ITA for this species, since
the application period is lengthy. However, this will not be necessary if the work occurs after
August, since young of the year will then have been fledged.




A fourth endangered species of concern in this area is the Eryngium Stem-Borer Moth,
Papaipema eryngii. Although the Department does not have a record from this specific site, the
obligate host plant for the caterpillar of this moth, Rattlesnake Master, Eryngium yuccifolium,
is widely distributed in this region. It is often easiest to survey for the plant instead of the moth,
but it is difficult to tell if a plant is hosting a caterpillar, since they bore into the stem and tunnel
down to the root ball. If a survey indicates high numbers of the plant are present, an ITA for this
species should be considered. The moth will likely be present throughout the year, as eggs,
larvae, pupae, or adults.

The remaining species indicated by EcoCAT are unlikely to be adversely affected by the
proposed action because they are for more likely to be present in interior grasslands, rather than
grassland edges.

If the existing water line and the route proposed for the new line cross any lands owned by the
Department of Natural Resources, it will be necessary to coordinate activities with the
Department and the Illinois Nature Preserves Commission, and Gateway will be strictly held to
the terms of existing conveyances. However, if such lands are encountered, it is possible
additional listed species may be affected and consultation should be continued.

It is the Department’s understanding this action is being funded through a grant from the United
States Department of Agriculture, but does not entail the expenditure of State of IHinois funds.
Consequently, the Inferagency Wetland Policy Act of 1989 does not apply.

Consultation on the part of the Department is closed, unless Gateway desires additional
information or advice related to this proposal, In accordance with 17 Ill. Adm. Code 1075.40(h),
the Gateway should notify the Department of its decisions regarding these recommendations,
whether it will:

o Allow the action to proceed as proposed;
¢ Require the action to be modified per the Department’s recommendations; or
¢ Forgo the action.

Consultation remains valid for two years unless new information becomes available that was not
previously considered; the proposed action is substantially modified; or additional species,
essential habitats, or Natural Areas are identified in the vicinity. If the project has not been
implemented within two years of the date of this letter, or any of the above listed conditions
develop, a new consultation is necessary.

This natural resource review reflects the information existing in the Illinois Natural Heritage
Database at the time of the project submittal, and should not be regarded as a final statement on
the project being considered, nor should it be a substitute for detailed site surveys or field
surveys required for environmental assessments. If additional protected resources are
encountered during the project’s implementation, the applicant must comply with the applicable
statutes and regulations. Also, note that closure of consultation does not imply IDNR's
authorization or endorsement of the proposed action.




Sincerely,

2N Lol

Keith M. Shank, Acting Chief

Impact Assessment Section

Division of Ecosystems and Environment
keith.shank@illinois.gov

(217) 785-4984
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